INTERNATIONAL RAILWAY SAFETY CONFERENCE 2005

TITLE:  RAILWAY SAFETY COMPLIANCE POLICY

Presenter:  
Herman Bruwer



General Manager



Railway Safety Regulator



South Africa
	TABLE OF CONTENTS



	1.
	Background
	3



	2.
	Introduction
	4



	3.
	Principles
	4



	4.
	Purpose of the Railway Safety Regulator Act
	5



	5.
	Railway Safety Inspector’s Statutory Powers
	5



	6.
	Railway Safety Inspector’s Activities
	6



	7.
	Activities for Promoting Compliance and Safety
	7



	8.
	Activities for Monitoring Compliance and Safety
	7



	9.
	Activities for Enforcing Compliance and Safety
	8



	10.
	Consequences of Non-compliance
	8



	11.
	Definitions
	9




1. BACKGROUND

The development of the South African railway safety regulator (RSR) legislative framework and the establishment of the RSR institution have come a very long way in a relatively short period of time.  To date, starting late 2000, the following milestones have been achieved:
· 2000 – Department of Transport sent a delegation to Canada to investigate and interrogate regulatory models;

· 2000 – Establishment of industry workgroups to charter and develop the regulatory framework;

· 2002 – Promulgation of the Railway Safety Regulator Act, Act 16 of 2002;

· 2003 – Establishment of the RSR Board;

· 2004 – Gazetting of the SMS Regulations;

· 2004 – Issuing of Temporary Safety Permits to operators;

· 2005 – Publishing of the South African National Standard, Railway Safety Management, Part 1, General;

· 2005 – Appointment of General Managers at the RSR; and 

· 2005 – Issuing of Safety Permits to operators.


Today, the Department of Transport and specifically the RSR salute and wish to express our gratitude to the South African railway industry for the unselfish support and co-operation given at the many workgroups over the many months needed to establish the legislative framework.  In addition, we also salute and pay tribute to our Canadian and Australian counterparts for their endless support and encouragement in the development of the framework and establishment of the RSR institution.

Gone are the days of only developing and establishing workable frameworks and systems.  The issuing of Safety Permits has heralded a new era of implementation of such agreed frameworks and systems.

This new era will seek role clarification between the RSR and operators to ensure effective and efficient implementation. Hence, the new era will be characterized by an active partnership in safety and compliance between the two parties.  On the one hand the operator shall be responsible and accountable for the delivery of safe railway operations, and on the other hand the RSR shall be accountable to promote, monitor and enforce safety and compliance.

The emphasis is on partnership!! The delicacy of our South African economy requires growth, and, in particular growth within our railway industry.  An effective partnership between the RSR and operators which is based on a climate of trust and integrity will contribute to the required growth through safety in operations and compliance to agreed standards.

2. Introduction

The Government of South Africa, through the National Railway Safety Regulator 
Act (RSR Act 16 of 2002), promotes and regulates safe railway operations.
In the context of the continuing, rapid change in the railway industry, the 
Department of Transport is modernizing its regulatory approach to meet the needs 
of the industry and of South Africans generally. This policy is consistent with 
the Railway Safety Regulator’s vision, mission, strategic objectives and values.

The purpose of the Compliance Policy is to guide Railway Safety Inspectors 
(RSI’s) in the use of their statutory powers and in responding appropriately to 
instances of non-compliance and threats to safe rail operations.

The Policy outlines the Railway Safety Regulator’s responsibilities and assures the Minister that there are consistent and appropriate compliance and enforcement tools 
applied by the Railway Safety Regulator to ensure that regulated parties are in compliance with the requirements established under the RSR Act.

This Policy applies to RSI’s whose responsibilities include promoting and 
monitoring compliance and responding to non-compliance with the requirements established under the Act.  The Policy applies to RSI activities relative to all railways and persons to which the RSR Act applies. 

A list of relevant definitions is provided in Appendix A.


3. Principles

The principles of the Compliance Policy are to ensure - to the fullest extent 
possible - that the RSR Railway Safety Program
· facilitates compliance; 

· encourages effective communications with the regulated parties; 

· applies regulatory instruments in a fair, impartial, predictable and 

            nationally consistent manner; 

· responds in a manner that is appropriate to the seriousness of the infraction; 

· provides appropriate redress mechanisms to the regulated parties, giving them a reasonable opportunity to respond to regulatory actions; 

· ensures inspection of all suspected violations; 

· respects the confidentiality of information obtained through the 

            administration of the legislation, and communicates the information only to 

            those legally entitled to receive it; and 

· promotes awareness, with the regulated parties, of the requirements of the RSR Act. 

By following these principles, the RSR believes that consistent exercise of its promotional, monitoring and enforcement practices increases respect for its activities in this regard and thereby encourages those concerned to comply with the requirements established by the Act.  In support of these principles, it is the Department’s policy to ensure that all staff designated as RSI’s are provided with the appropriate training and resources to carry out their assigned mandate.


4. Purpose of the Railway Safety Regulator Act

The RSR Act came into force on September 20, 2002.
The purpose of the Act is given in chapter 2, as follows: 


· to provide for and promote safe railway operations;

· encourage the collaboration and participation of interested parties in 

      improving railway safety;

· recognize the prime responsibility and accountability of railway 

            companies in ensuring the safety of their operations;          

· facilitate a modern, flexible and efficient regulatory scheme that will 

      ensure the continuing enhancement of railway safety;

· promote the harmonisation of the railway safety regime of the Republic 

            with the objectives and requirements of the Southern African Development 

      Community for the operation of railways; and

· further the achievement of such purpose by establishing a suitable 

      regulatory institution.

5. Railway Safety Inspectors’ Statutory Powers


Chapters 6 and 7 of the Act empowers all RSI’s with statutory powers that permit them to carry out inspections, conduct railway occurrence investigations and to conduct audits of the operator’s Safety Management System.  In fulfilling their duties RSI’s may:

a) 
enter or cross property [Chapter 6, Section 33 (1) of the Act]:

for the purpose of ensuring compliance with this Act and with the regulations enter or cross any property other than a private dwelling-place, where activities are carried on that relate directly or indirectly to the operation of a railway, including railway equipment,

 
       b) inspect [Chapter 6, Section 33 (1) (a) of the Act]:

 
carry out any inspection that the inspector considers necessary in relation 

to the matters designated by the Minister under this Act in respect of which 

the inspector may exercise the powers of a railway safety inspector;

       c) make copies or extracts of documents [Chapter 6, section 35 (b) of the Act]:

require any person appearing to be in charge of the place to produce any 

document, regardless of physical form or characteristics, for inspection or for 

the purpose of making copies or taking extracts;

       d) remove articles or objects [Chapter 6, Section 35 (a)of the Act]:

remove articles or objects found in the course of that inspection on the railway  work or in the railway equipment that the inspector believes, on reasonable grounds, will afford evidence with respect to an offence under this Act,

        e) request assistance [Chapter 6, section 34 (1) of the Act]:

operators must assist the railway safety inspector by furnishing him or her with answers to questions and also by providing him or her with any facility that the inspector may require,

         f) issue Directives [Chapter 6, section 36 (1) of the Act]: 

(1)
 If a railway safety inspector believes that a condition or activity is 

threat to safe railway operations, the inspector may issue a directive to any person responsible for that condition or activity to the effect that-

(a) 
the activity be restricted or suspended and that the inspector may place conditions on that activity; or 

(b) 
action be taken within a specified time by the person concerned to  remove the threat. 

(2)  
Any person issued with a directive must, within the specified period, 

comply with it.

6. RSI Activities

a)
Compliance with the RSR Act is encouraged through information, education,   
 
monitoring and enforcement. RSIs plan their compliance activities using risk 
 
management concepts. These activities will be adequately supported by the RSR 
 
and conducted by qualified RSIs who are fully conversant with the Act and 
 
associated regulations, rules, standards, policies and procedures.

b)
In the application of the activities listed below - promotion, monitoring and 
 
enforcement – the frequency and nature of interventions by RSI’s will be
 
determined according to the stage of development of the operator as well as its
 
type of operation.

      c)
As well, the following additional factors should be considered when deciding 

 
what enforcement response to take:

· the nature of the non-compliance; this includes consideration of the 

      seriousness of the non-compliance or harm or potential harm to life, health, 

      property and the environment; 

· whether there are attempts to conceal information or otherwise subvert the 

      objectives and requirements of the Act; 

· the attitude and attempts to comply with or the intent to contravene the 

      requirements of the Act; 

· whether the non-compliance is correctable on-site; 

· the previous compliance record; 

· whether the non-compliance is of a continuing nature and is likely to recur; 

· indications of repetitive non-compliance with the requirements of the Act; 

· the resources available and the cost involved relative to the threat; 

· what punitive action may be necessary to achieve continuing compliance by the regulated party - this includes the regulated party’s willingness to 

      co-operate with RSIs, evidence of corrective action already taken, etc.; 

· whether failure to comply with the requirements of the Act contributed to an 

      occurrence; 

· how similar situations have been handled in the past; and 

· national/provincial administrative agreements. 

7. Activities for Promoting Compliance and Safety

The following activities can be undertaken by RSI’s to promote compliance and Safety:
 
a) 
Providing Information and Education:

 
RSI’s inform interested parties about the content and application of the Act and 
 
its regulations, rules, standards and directives.  Information is made available in 
 
a written format at different venues, including conferences of road or rail 
 
authorities or other provincial or municipal officials, or directly to individual 
 
railways and provincial, municipal or police organizations.  Furthermore, RSI’s
 
advise on safety issues and explain the requirements of the legislation.

b)
Providing Counseling:

 
This very effective tool is used by RSI’s, often during the course of routine
 
inspections or meetings with clients, to discuss general or specific concerns.
 
Counseling is a tool used prior to observance/detection of non-compliance.  It is
 
an upfront information/education tool.  The RSI provides regulated parties with
 
information on possible infractions, the rationale for the requirements, possible 
 
alternative corrective actions used by other parties and the potential 
 
consequences of non-compliance.  Advisory information given in counsel should 
 
be on record to indicate the RSI’s progressive use of all tools.

c)
Defining Safety Management Systems:

 
This provision in the Act allows the railways the opportunity to define the safety 
 
plan and regime against which their safety and compliance performance will be
 
assessed.
 

8. Activities for Monitoring Compliance and Safety

It is the Railway Safety Regulator’s policy to monitor overall compliance through data collection and subsequent analysis. Data is mainly collected by occurrence reports from operators, audits, inspections and the receipt/review of complaints. Information/data sharing  is carried out in a manner respecting the confidentiality of information and ensuring communication only to those legally entitled to receive it.

a)
Inspections – 
Inspections are a key component of a compliance system and will be used on  their own or as part of the audit process.


      b)
Safety Audits –

Audits are one of the means used by RSIs to verify compliance with the Act.   Auditing will relate to safety performance pursuant to the Safety Management Systems, rules, regulations and standards. 


    c)
Complaints –

Upon receipt of a complaint regarding safety, an RSI will take  the appropriate  action in accordance with this Policy. 


d)
Occurrence (Accident/Incident) Investigations – 

Investigating incidents and accidents affords information that is of significant   value in advancing safety in the railway industry. RSI’s investigate and/or analyze incidents and accidents (occurrences) on a directive from the Board or the Minister.  Occurrence investigations conducted by RSI’s are not for the apportionment of blame, but for the sole purposes to facilitate prevention, monitoring and compliance.


9. Activities for Enforcing Compliance and Safety

RSI’s have a range of tools to enable them to respond effectively to non-compliance or unsafe conditions. These include a Letter of Non-Compliance, Directives and prosecution. This permits RSIs to react appropriately and proportionately to violations of the Act and threats to safe railway operations.

a)
Letter of Non-Compliance:– This user friendly tool is viewed as both a  
 
technique to promote compliance and to respond to non-compliance.  A
 
letter of non-compliance shall be issued by the RSI on a standardized form
 
that specifies what the non-compliance is and includes a time frame for the 
 
regulated party(ies) to detail their corrective action.  Failure to correct the non-
 
compliance will result in either RSI’s carry out follow-up inspections to verify 
 
corrective actions undertaken by the regulated party.

b)
Directives:- A Directive is a formal registered warning.  Pursuant to section
 
36, a Directive must be issued when an RSI believes that a threat to safety 
 
exists.  A directive which restricts the use of the line work or railway 
 
equipment to remove the threat, may be issued if the threat is perceived as
 
immediate.  Failure by the regulated party to carry out the obligations included
 
in the Directive leads to immediate civil and/or criminal enforcement.

c)
Review, Alteration and Revocation of Orders:- Any person whose rights
 
are adversely affected by a decision of a railway safety inspector in the 
 
exercise of any power or performance of any duty in terms of this Act, may
 
appeal against that decision in terms of Section 43 and 44 of the Act.


10. Consequences of Non-Compliance

a)
Revocation/Suspension:  Section 25 of the Act provides for the Chief Executive  
 
officer of the Railway Safety Regulator to revoke or suspend a safety permit if the 
 
holder fails to comply with any condition of the Safety Permit or the Act.

b)
Prosecution:  Pursuant to section 45 any person who contravenes or fails to 
 
comply with the Act of hinders a RSI in the exercise of his/her powers or the 
 
performance of his/her clients in terms of the Act is guilty of an offence and is 
 
liable on conviction to a fine or imprisonment.

Appendix A – Definitions

Act - the Railway Safety  Regulator Act or RSR Act .

Audit - an objective and systematic assessment of policies, processes and/or 

procedures and the related risks to monitor compliance.

Complaint - a verbal or written request to a Railway Safety Inspector to inquire 

into an alleged contravention of the requirements of the Act or an alleged 

violation with respect to safe railway operations.

Compliance - conforming to legislative provisions including regulations, rules, 

standards and directives established under the RSA.

Condition - an existing circumstance, situation, state, predicament or case.

Enforcement - the measures that are taken to bring about compliance.

Hazard - a condition with the potential for causing an undesirable consequence.

Inspection - an examination to monitor compliance with legislated requirements 

by directly measuring a product, process or activity.

Letter of Non-Compliance - a standardized letter issued to a regulated party 

that specifies the details of the non-compliance with a time frame for the 

regulated party to detail their corrective action.

Minister - the Minister of Transport. 

Directive – (a) a formal written document, issued under section 36 of the Act, 

informing a regulated party that a threat to safe railway operations exists.

(b) a formal written document, issued under Section 36 of the 

RSA, informing a regulated party that an immediate threat to safe railway 

operations exists and prescribing specific action to remove the immediate 

threat.

Railway Safety Inspector - any person designated by the Minister as such under 

section 32 of the Act.

Requirements - all provisions contained in the RSA as well as all regulations, 

rules, standards, orders, directives, etc. established under the Act. 

Operator- an operator (network/train/station) as defined in the Act.

Safety Management System - a formal framework for integrating safety into 

day-to-day railway operations, which includes safety goals and performance 

targets, risk assessments, responsibilities and authorities, rules and 

procedures, and monitoring and evaluation processes (subsection 4.1 of the RSA).

Threat - a hazard or condition that could reasonably be expected to develop into 

a situation in which a person could be injured or made to be ill or damage could 

be caused to the environment or property 

Immediate Threat – a hazard or condition that already exists such that a person 

could be injured or made to be ill or damage could be caused to the environment 

or property 
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