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Title: An Accident, an Investigation and a case for change: 


 A rail safety campaign by the Australian Rail, Tram and Bus Industry Union (RTBU)

Background 
In 2003 the RTBU commenced a campaign in the state of South Australia for a comprehensive review of the Railway Safety Act. In a submission to the Transport Minister the Union said: 

“The RTBU is determined to achieve a significant improvement in the safety regimes and safety cultures of Australia’s rail systems, which have been significantly degraded due to restructuring, privatisation, contracting out and the new competitive regime created under National Competition Policy.”
The RTBU argued that a review of the SA Act was overdue because

· Members have had direct experience since 1996 of deaths, serious injuries and near misses in rail operations and infrastructure maintenance
· There had been serious safe working incidents related to outdated/life expired rail infrastructure

· Major incidents continued to be investigated by the rail companies involved instead of by an independent, government rail accident investigator.

The RTBU’s campaign had been kick started by the major passenger accidents involving multiple deaths and injuries that had occurred in 1998 and 2001 at Glenbrook and Waterfall in outer Sydney. The subsequent Commissions of Inquiry produced over a hundred recommendations for substantial change to the rail safety regulatory regime in that state.
The acute political sensitivity, due to questions about the publics’ confidence in Sydney’s rail system, led to a wholesale shake up of the NSW Rail Safety Act including rail safety investigation. This was underpinned by a $US 100m financial commitment by the Government to underwrite the implementation of the Inquiries far reaching recommendations.
Industry context: South Australia. (SA)
The rail freight industry in SA, up until 1999, had been dominated by the Australian National Railways Commission. It was a Commonwealth Government business enterprise that had been created in 1978 by amalgamation of the Commonwealths rail interests together with the non urban rail interests of the states of SA and Tasmania. 
The enterprise was a vertically integrated railway which dominated Australia’s long distance general freight and passenger markets. Major change commenced in 1992 when the interstate business, the financial core became the backbone of the new Federal /State owned National Rail Corporation. 
The election of a Federal Conservative Government in 1996 saw the industry privatised by balkanization in 1998/1999. The business was split into units prior to sale.  The SA freight unit was sold to the US regional operator Genesee Wyoming. New relationships were taken up with rail rolling stock maintainers and track maintainers, some of whom had little experience in the rail industry. The long distance passenger business was sold to the UK services company Serco.
 The profitable Leigh Creek Coal line was taken over by a power company which wanted integration of its coal mine, rail transport link and the power station. Train operation was contracted out to Pacific National, train control to the fledgling Australian Rail Track Corporation, track maintenance to Works Infrastructure, a large engineering conglomerate with little experience in the rail industry, and rolling stock maintenance to an engineering company, EDI. 

The total workforce associated with the above companies Leigh Creek rail operations was approximately 40.There was also a sub contracting chain for a number of ancillary services. The state electricity industry was also undergoing restructuring and privatisation and costs were being shaken out. Bidding for the contracts associated with the Leigh Creek coal line had been fierce.
 Rail Safety Regulation in SA

The South Australian Railway Safety Act commenced in 1997. Similar to other state acts it was modeled on the NSW Rail Safety Act .The RTBU argued rather than co-regulation it was in fact closer to self regulation. The SA Regulator was particularly under resourced, unresponsive to union concerns and pro business. 
The Union argued that privatisation and fragmentation had caused a seismic shift in the industry’s safety culture. Inquires into major accidents involving death and serious injury had been undertaken by “independent” investigators appointed under the Act. The investigations were undertaken by the companies involved in the accidents and under the rail safety legislation there was no requirement to make public the investigators reports and findings. 
The Regulator was not independent; it was a small unit in a very large public sector agency. The Union had objections to the “no blame” framework for investigations together with governance issues. 
The Leigh Creek Hirail derailment.
Against this background a track inspector member died as a result of injuries caused by a Hirail derailment on the Leigh Creek coal rail line in September 2004.The circumstances of the accident were particularly tragic. The Hirail had derailed; the employee suffered a broken leg, back and other injuries, had crawled from the wreckage of his vehicle over the rail line to a nearby rail access road to wait for assistance in the rain, alone in a remote area.
Due to the following set of events, help in the form of a track gang working 23 km's away, did not arrive for 5 I/2 hours. These events included
· Train control forgetting about the open track authority and  two hours passing before the first serious inquiry about his whereabouts was made
· Neither of the two gangs working in the vicinity had attempted contact

· Further 20 minutes wasted due to insufficient, incorrect and misleading information about the means to contact him. There was no written procedure or rule requiring any follow up.

· The only means of means of communication available to the track inspector was his CDMA and satellite phone-but both had been disabled by the destruction of their aerials when the vehicle rolled over.

· Inquiries extended as neither train control nor works gangs had the correct satellite phone number because the one normally allocated to the vehicle was being repaired.

· Another 30 minutes lost with both gangs complying with the TOA and clearing their work sites.

· After 4 ½ hours the injured worker was found and arrangements made for ambulance and police attendance which occurred 30 minutes later
· The employee died in hospital 36 hours later due to the accident and a subsequent thrombosis.
RTBU Response
The Union immediately called for an independent government rail accident investigator to be appointed to undertake the inquiry. In 2003 the Federal Government had passed the most comprehensive no blame legislation in Australia. The Australian Transport Safety Bureau, established initially to investigate air and maritime accidents had its powers widened to include investigations on the interstate rail network and, by invitation from state governments, on intrastate freight lines such as the Leigh Creek line. 
Although the ATSB is headquartered in the same city, the state government under its rail safety act appointed an “independent “panel all of whom had an industry background and involvement at some time with the companies at the centre of the inquiry. In the eyes of the Union independence of the investigation panel was severely compromised. This is not to caste aspersions on the individuals involved. Justice must not only be done but it must be seen to be done.
The Union wanted the terms of reference widened. There was no reference to systemic issues, nor the analysis of companies’ safety management systems or what the role of the regulatory framework in contributing to the incident was. The Union wanted comparisons made of the operating practices, rules and procedures in other rail system in Australia. In addition the RTBU argued that other incidents involving train control, OHS systems and procedures for working alone in remote areas should be included in the investigation.

One of the weaknesses of state based accident investigation structures has been the failure to learn from the experiences of other rail systems and the use of rail accident data and research to provide the evidence for the underpinning of risk analysis. The RTBU argued that an industry base accident team would not look at these wider issues and this was accentuated by the narrow terms of reference for the investigation.
Finally, the union wanted the investigation report to be made public. The issue of transparency in making reports public is one aspect of many concerns the RTBU has had about the transparency of the operations of Australia’s rail safety regulators and rail accident investigators. 
The Government did not respond favourably to the RTBU’s requests and a campaign using petitions, leaflets, posters and rallies commenced.
Accident Investigation Findings
The investigation dealt with two principal concerns. Why did the vehicle derail? The length of time taken to find and attend to the track inspector. The investigation was unable to identify a root cause but found a large number of contributing factors. These included

· The vehicle had standard suspension despite the fitting of 500kg of Hirail equipment to it
· It was overloaded by a factor of 10% in respect of its GVM and by 20% in accordance with the Hirail manufacturer’s payload instructions.
· Unsuitable tyres and under-inflated tyre pressures

· A tendency for the vehicle to “crab” to the left
· The hydraulic system was found to be faulty

· Rail wheel suspension arms were incorrectly set.

The Report noted “the primary defenses against Hirail derailments such as adequate on rail certification processes, assessment of installation and maintenance procedures against manufacturers specifications and daily checking procedures were insufficient for this vehicle and we suspect for similar vehicles across the industry …available records indicate a disproportionate frequency of Hirail derailment events compared to track machines and trains over the entire network. (around 25%)
The long time period the track inspector remained in an injured state “was in part due to a culture of a “one train a day railway" and a “self help” mentality.” The investigation found
· There was no written procedure or rule requiring any follow up by any party

· The train controller simply forgot about the “open” TRI authority. In addition none of the other gangs in the vicinity inquired about the track inspector’s whereabouts.

· With operational safeworking systems and work safety solely dependent on telephonic communication for the status of contact information, the procedures of all the parties was deficient. No one had the correct satellite phone number for the track inspector on the day.
· The introduction of satellite phones had improved communications but interviews indicated a level of complacency  particularly about an emergency

The investigation findings concluded that the track inspector “appears to be an innocent victim of circumstances largely beyond his control. It would therefore be appropriate that he leaves a legacy to his fellow rail workers for a safer working environment through tighter industry standards and certification procedures for Hirail vehicles.”

Investigation Report: Safety Actions to be taken
Immediate safety actions included the establishment of an accurate current communications contact list for all personel, trains, vehicles, and communications devices to be issued to all relevant parties, the issuing to all gangs on the line with EPIRB’s and a 40kph temporary speed limit on Hirail vehicles .
Safety Action Recommendations
Safe Working Forms: they should contain the detailed communication numbers for the vehicles/personnel

The Vehicle

Fit for Purpose. Road vehicles selected for Hirail application should be assessed for their stability, the work required of the vehicle and in particular the load carrying capacity.
Suspension. The suspension of the vehicle had not been modified for the loading. All aspects of Hirail vehicles should be specifically engineered for the functions intended.

Tyres, loading specificatons, Hirail specifications and maintenance specifications were specifically referred in the safety actions to be taken. (no evidence had been obtained of checking by the manufacturer or certification of maintenance carried out.

Training on How to operate Hirail Vehicle: recommended that a competency based training program be introduced
Speed limiting devices/vigilance: recommended the manufacturer’s anti-derail skids should be mandatory and speed limiting devices should be considered.

Communications: devices within the vehicle cabin should be made secure to minimise damage in an accident.

Recommendations were made in relation to roll bars and seatbelts.

Certification for On Rail Use. The extensive processes for rolling stock were noted and that there were no similar processes for Hirail. The development of national standards for the design, manufacture and maintenance of the vehicles was recommended.
IN addition the equipment should be maintained by manufacturer approved maintainers, regular checking against a checklist together with auditing.

Communications

Recommendations for upgrading train control board information together with the communications contact list structure were made. 

 Recommendations were also made concerning, location devices i.e. EPIRB's, GPS and radio network option, "control centre” for each organization and strategies for the management of overdue track occupancies.
The Development of a Code of practice for Hirail vehicles
All rail industry stakeholders acted promptly to develop a Code of Practice to cover Road Rail Vehicle Operations. Rail technical standards are developed by the Code Management Company, a subsidiary of the Australasian Railway Association. (Now named RISSB, it has a wider charter and is modeled on the UK body)
A Steering Committee consisting of track mangers, track maintainers, rail regulators and the RTBU was established in March 05 with subsequent material produced at a number of workshops, master checklists were prepared and several iterations of a proposed guideline circulated. The guideline was finalised in February 2006.
The Guideline is structured in the form of a master checklist and example check lists. The Master Checklists indicate standard inspection elements and periodicity to be applied by end-users (checks) and maintainers (service) to provide for safe operation of the vehicles.
Guiding principles underpinning the development of the guideline are covered in an appendix. The Guideline did not address all the principles and development requirements and these are to be further addressed by the ARA Rolling Stock Standards Committee. 

 A key element in formulation of the Master Checklist was identification of relevant hazards. Each hazard was divided into categories and then into the items that might bear on the outcome.

Checking that each item is “fit for purpose” is the responsibility of the end user and the maintainer, with different periodicity depending on the item and its robustness. Such checks are carried out against a standard determined by any or all of the following: Vehicle Manufacture, Road Rail Manufacturer, Track Manager and Fleet Manager. Existing standards used by manufacturers, track managers and owners was referenced in a further appendix.
Prosecution of the Track Maintenance Company.
The company pleaded guilty in a Magistrates court to the following charge “that the defendant being an employer, failed to ensure as far as reasonably practicable that its employee was, whilst at work, safe from injury and risks to health which was contrary to section 19(1) of the SA Occupational Health Safety and Welfare Act.”
The Magistrate in his decision said “I am satisfied that all particulars, from the lack of a hazard identification and risk assessment, improper loading and failure to adequately monitor the whereabouts of the track inspector; as well as the failure to inform, instruct, supervise and train with respect to operating and loading the vehicle have been made out and that these were things that the defendant might reasonably practicably have done to secure his safety”
The magistrate in finalising his decision said “I think it is important that culpability must be treated as of a very high order in that risk was one of at least serious injury and quite foreseeably death and there were several means by which it might have reduced or removed the risk involved” …I am of the view that a penalty of $US 48,000 is appropriate but reduce the amount by 20% on account of the early plea and contrition.”
The comment has to be made that it had taken over three years from the date of the accident to the decision of the magistrate. The process had been painfully slow and placed a great physical and emotional strain on the family of the deceased. The process is unnecessarily cumbersome and prevents families reaching closure and moving on in the best way they can.
The paltry nature of the fine caused a furore and was strongly attacked by the union and the family of the deceased as woefully inadequate. The shock of such a large corporation being treated so leniently was compounded by another case involving one our members being killed, the employer pleading guilty and the magistrate fining the company, Australia’s largest private rail company, US$25,000. 

The recent experiences of the RTBU, of a judicial slap on the wrist for companies causing worker deaths because the employer failed in their duty to provide a safe place of work  is being given considerable scrutiny within the context of review by the Australian Government into Model Occupational Health and Safety laws.
Similar to a range of other countries Australia has a division of legal powers between the Federal and State Governments in the areas of health, education, transport, and occupational health and safety. There are sharp differences between employers and unions as to which direction the OHS review should take.
Unions are arguing that the OHS Laws have to be recast when it comes to the imposition of fines on companies who cause death or serious injury. Surveys by unions have shown that in a number of industries fines against companies found guilty of causing death has been, on average, in the $US 20,000 to $25,000 range. Unions argue that companies who may have turnovers of hundreds of millions or even billions of dollars, these fines mean there is no effective deterrence.
Unions pose a basic question, what is the value of a human life? Studies have been undertaken in a number of countries to answer this question. A number of these studies have argued that the answer to the question is between $US1m to $US 6m. 
 Unions have examined the need for new principles to be taken up by courts to ensure sentencing acts as a deterrent and how to deal with the “pulverisation" of responsibility inherent in current sentencing principles. By pulverization it is meant the set of legal arguments commonly used in OHS mitigation arguments.  The analysis undertaken by union’s points to the need for major reforms to the legal architecture shaping OHS prosecutions.

 Unions have compared the fines imposed against a company's senior officers in cases involving corporate fraud which can run into tens of millions of dollars and prison sentences to the fines involving death in the workplace due to an employer’s failure to provide safe systems of work.
 Finally, unions have been arguing for the adoption of corporate manslaughter legislation to apply to company’s senior officers for workplace deaths resulting form unsafe systems of work. Australian unions point to developments in the UK j where the Corporate Manslaughter and Corporate Homicide Act 2007 became effective from April 4, 2008.
The Act contains provisions allowing for unlimited fines for offences committed if the way in which an organisation’s activities are managed or organized causes a persons death and this amounts to a gross breach of a relevant duty of care owed by the organization to the deceased; and the way in which its activities are managed or organized by its senior management is a substantial element in that breach.
A further flashpoint for the Australian rail industry, to be addressed in the National Occupational Health and Safety Review, has been the issue of general duties. Under the national model rail safety legislation referred to earlier the so far as reasonably practicable test for general duties was adopted.
The use of the SFARP and ALRP test differ to the test used in some jurisdictions OHS laws. In the largest jurisdiction, NSW the duty imposed on duty holders is an absolute one whereby the duty holder has to prove the defence rather than the defence arguing on the basis of what was reasonably practicable. The onus of proof has been reversed on the basis that the employer is in the best position to explain what it had or had not done at the time of the accident.
The difference between the general duties under OHS legislation between jurisdictions in Australia has led to the stalling of the introduction of new rail safety model legislation in two states. The Review of the OHS legislation may resolve the current impasse.
The future governance of rail safety regulation and accident Investigation

In June, 2006 Australian Federal, State and Territory Ministers of Transport agreed to a National Rail Safety Reform Bill that would form part of a system of nationally consistent rail safety laws. The process of translating the model bill into the various states and territories has not been straightforward.
Rail safety legislation in Australia is of relatively recent origin, the first legislation being passed in 1993.Its development corresponded to the structural changes that were occurring in the Australian rail industry. Following accidents, inquiries and reviews major differences appeared between rail safety legislation in the various jurisdictions. The Model Rail Safety Bill was intended to deliver a high degree of regulatory harmonization. There are sharply divergent views on whether this will be achieved.
In general terms the National Model Rail Safety Bill did not impact on the principles determining no blame or accident investigation governance structures. However, in areas such as compliance and enforcement powers a new hierarchy of powers to facilitate an effective and proportionate regulatory response to detected forms of non compliance by rail transport operators was instituted.
In South Australia, changes to their rail safety legislation, following lobbying, has seen the provision of a requirement for an independent safety investigation report to be provided within 28 days of its release. Their legislation still does not provide for independent, government rail safety investigators to be appointed but the practice since the Leigh Creek line derailment for incidents involving death or serious injury has been to invite the ATSB to conduct the investigation. 
The RTBU argues there is along way to go in this state for governance structures including independence, witness protection and confidentiality and confidential reporting mechanisms. Of the eight jurisdictions in Australia four do not have a dedicated rail accident investigator. 
Australian Transport Ministers in July 2008 agreed to consider a Regulatory Impact Statement to be prepared by the National Transport Commission, for consideration in early 2009, on a single, national rail safety regulatory and investigation framework.
The principles upon which options for improving the rail safety framework are based include 

· Independence- separation from the regulator, not under direct control of a government agency and should have sufficient legislated power for obtaining and protecting investigation evidence.

· Transparency-investigator should consult with parties with a direct interest in the report and final report should be subject to any party with a direct interest.

·  Ministerial capacity to refer or initiate investigations
· Best investigatory practices
· Sufficient capacity and expertise.

· Sound legislative basis 

· Consistency of operation
The NTC has identified 3 options for a rail safety investigatory framework ranging from the current status quo to a single national accident investigator.

A desk top audit undertaken for Transport Ministers examined current arrangements for conducting no blame investigations and indicated “that there are differences between jurisdictions:
· The governance structures differ between jurisdictions and some structures could expose investigations to claims of a lack of independence

· The manner in which the role of the regulatory framework in contributing to an incident is investigated differs between jurisdictions with either the investigator or the regulator undertaking the role

· The investigative powers differ between jurisdictions which may contribute to difficulties in sharing resources and undertaking collaborative activities”.
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