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Abstract

The Just Culture philosophy is underpinned by a belief that we learn more about our operations and safety by creating an environment in which those who have erred are prepared to disclose their errors without fear of retribution.  It’s a fairly recent philosophy and on the surface appears logical; but is it really relevant in an industry that is essentially rule-based and when things really go wrong, how do we balance the Just Culture imperative with the public expectation that wrong-doers will be held to account?  Where do confidential reporting systems fit into the Just-Culture framework and are they worth the effort?  

This paper describes the Office of Transport Safety Investigations’ experiences in applying the Just Culture philosophy to the conduct of independent investigations into higher level safety occurrences in the rail, bus and ferry industries and the operation of its Confidential Safety Reporting Information Scheme.
Introduction
Jordan Multer has very succinctly and very usefully described the fundamental tenets of a just culture and outlined the core principles that are underpinning the US’s Confidential Close Call Reporting System.  I therefore don’t intend to devote further time to discussing why rail operators should embrace the philosophy and would simply observe that accidents are rarely the consequence of a single error or omission and unless the environment exists where those involved in, or those who have knowledge of, an accident or a close-call, are willing to come forward it will often be extremely difficult to comprehend all of the factors at play.  

(Slide 1)  Before describing the challenges that the Office of Transport Safety Investigations has faced while applying a just culture approach to the investigation of the most serious transport accidents across the rail (Slides 2-5), ferry (Slide 6) and bus industries (Slide 7) in Australia’s most populated state, I need to place OTSI in context for you. 
(Slide 8) What is OTSI & where does it fit into a Just Culture? 
The rail industry in Australia is regulated on a state by state, rather than a federal basis, although the establishment of a national rail regulator is in prospect.  Australia has a national transport safety investigatory body, the Australian Transport Safety Bureau, and it investigates occurrences in the aviation, marine and rail industries.  However its jurisdiction in the latter two modes is geographically limited.  In the case of the rail industry, unless the ATSB is invited by a state government to investigate a particular matter, its investigations are confined to those occurrences which occur on the main interstate line, which is more properly described as the Defined Interstate Rail Network (Slide 9).  While the ATSB is a highly credible organization with genuine expertise, its focus is primarily on aviation matters and the staffing within its rail area means that it is currently limit to the conduct of approximately 12 rail investigations a year.  This means that in NSW, OTSI may often end up investigating occurrences on that part of the Defined Interstate Rail Network that sits within NSW as well. 
As indicated, the state of New South Wales has Australia’s largest population and its capital, Sydney, is the largest city in Australia.  NSW also has the largest manufacturing sector in Australia.  Both in terms of passenger and freight movements, the rail industry in NSW is Australia’s busiest.  I don’t want to be held to the following figures, because this is really the regulator’s turf, but there are approximately 180 accredited rail operators operating within NSW.  I say “approximately” because it’s hard to stay on top of what seems to be a constant process of amalgamations,  ‘hive-offs’ and new players coming into the market.  Approximately 60% of these are engaged in what I would term ‘enabling operations’ e.g.  the delivery of major rail construction projects, the operation of rail infrastructure associated with some form of mining operation, the manufacturing or servicing of rolling stock or components, the delivery of rail training or the provision of rail employees on a short-term basis.  There are also about 34 heritage operators who preserve or operate rolling stock, and/or run some form of museum.  In addition, there are approximately 16 freight operators although a good part of revenue stream of the majority of these is derived by contracting their services to 2 or 3 big operators.  Finally, there are eight mainline passenger operators, however only two of these conduct we you and I would term non commercial passenger operations and they are both state-owned, with one servicing the metro of Sydney and the larger outer metro cities and the other, regional areas. (Slide 10 – Blank)
The office of the Chief Investigator and the Office of Transport Safety Investigations, of which he is the head, came into being on 1 January 2004.  OTSI does not confine itself to the consideration of just accidents; it also considers ‘close calls’ and systemic issues across the three modes and in that context, the regulatory regime and the way in which the regulators in each of the three modes has addressed the issues associated with a particular accident or incident.  Significantly, OTSI is a an independent statutory office; the Chief Investigator does not report to any departmental head and is not subject to Ministerial direction (although the Minister for Transport can require the Chief Investigator to investigate a particular matter) and OTSI reports are tabled in both houses of Parliament.  
Since it was created, OTSI has provided Parliament with reports into a variety of matters, many of which have involved fatalities.  With the rail industry, OTSI has investigated:

· the death of track workers

· shunting fatalities

· level crossing fatalities
· opposing movements

· significant derailments 

· and the limitations of decision-making associated with the introduction of steel sleepers into NSW

Since its creation in January 2004, OTSI has also reviewed over 300 formal investigation reports provided to it by rail operators.  It also monitors the daily reports provided by operators to determine whether there are matters that requiring further explanation and to establish whether there are any emerging trends within particular operations or across the industry.  
From the outset, OTSI has applied the just culture approach while investigating occurrences in its own right, or when reviewing operator investigations.  OTSI approaches every investigation and review from the same perspective: humans are fallible and safety systems need to be able to contain or trap errors.  OTSI also provides operators, regulators and individuals with quite specific assurances that while it may draw on evidence that they provided to it in its reports, it will not share  information provided by one party with another, including the Police, unless it has been given approval by the ‘provider’ to do so.  Nor does OTSI ‘name’ names.  Perhaps most significantly, the legislation within which OTSI operates makes provision for witness appearing before OTSI to be offered indemnity against self incrimination.  If a witness has sought such indemnity, his or her evidence as reflected in OTSI’s investigation report cannot be used in legal proceedings against them.  In the same way, regulators may be informed of an operator’s limitations within the context of an OTSI report by virtue of admissions or material provided to OTSI, but the regulators have to rely on their own investigation before they can penalize an operator.  The logic here is quite simple:  OTSI exists to establish a proper understanding of those matters that caused or contributed to serious accidents and that is most likely to occur in an environment in which those involved, or those with relevant knowledge, are able to speak openly without fear of retribution.

OTSI’s experiences within the Just Culture context (Slide 11)
Establishing a just culture across an industry is not without its challenges and this is especially so in industries where there is a history of difficult industrial relations.  Out on the track, I think it’s fair to say that there is an unwritten law that one does not inform, or to use Australian vernacular ‘dob’, on one’s work mates.  In the board room, directors have to balance their commitment to a just-culture with the advice they may be receiving from their various legal, financial, IR and media advisors about the risk of full disclosure (Slide 12).  As an aside, speed had nothing to do with this particular accident and with reporting like this, OTSI can understand one of the reasons why some operators elect to keep their cards close their chest.  Operators who do commit to a just culture will find that they too will be criticized by their constituents from time to time for not having acted against those who have come forward and spoken openly about the limitations of their decisions and actions.  The only advice I can offer in this regard, is that when we are subjected to such criticism, OTSI seeks to emphasise that in instances where we do uncover wanton behavior, at either the individual or corporate level, we do not hesitate to bring it to the attention of the relevant regulator or indeed the police.  However when we do not, we have to focus on how we can prevent a recurrence of the particular circumstances so that others are not placed at risk. (Slide 13 – Blank)
In any serious accident, there is always the prospect of individuals or organizations will seek to use the circumstance to exert leverage to promote their agendas, which may not necessarily be about safety.  The more serious the accident, the more difficult it can become for individuals or operators to subscribe to a just-culture.  I suggest that this where the role of independent investigatory bodies and confidential safety reporting systems become critical.
It has taken some time for operators and regulators in NSW to understand OTSI’s role and the extent of its authority.
  While the rail, bus and ferry regulators may not always agree with some of the findings and recommendations in OTSI’s final reports, they are provided with, and are availing themselves of, the opportunity to make significant contributions during OTSI’s investigation.  The ‘take-up’ across operators is more variable.  Some operators have come to accept that it’s in their interests to cooperate fully with OTSI and to appreciate that OTSI does understand their commercial imperatives, while others engage a little more reluctantly.   This does not mean that those in the latter category ignore OTSI or refuse to respond to its requirements.  It simply means that OTSI does not have to exercise the full range of its authority when dealing with some operators, but it does when it is dealing with others.  I hasten to add, that those operators who engage reluctantly with OTSI in the course of an investigation often end up being those who subsequently make the most strenuous representations when they are provided with an opportunity to comment on our draft reports.

It goes without saying that it can become quite complex when, for example, the party owning and/or operating the rolling stock that was involved in a derailment willingly cooperates with OTSI but the owner or operator of the track does not, or vice-versa.  In such circumstances, the party that has disclosed significant amounts of information can easily become aggrieved and seek to put pressure on OTSI through their  corporate counsel, by insisting that certain information be disclosed by the other party.  As complex as these situations can be for OTSI, there is far more chance of the truth coming to the fore, and solutions being put in place to prevent a recurrence, than in circumstances where there is no an independent body and the two parties are allowed to engage in a stand-off until such times as the matter ends up in Court some years later.  
OTSI provides its final reports to the Minister for Transport and he/she has seven days in which to table the report in Parliament.  The Minister, nor his/her staff, does not receive a draft or advance copy of the report and there is no departmental head between the Chief Investigator and the Minister.  It’s pleasing to report that, notwithstanding that OTSI has investigated some very serious accidents that have resulted in multiple fatalities and very high levels of media attention and public interest, there has not been a single instance of a Minister or his/her staff attempting to ‘lean’ on the Chief Investigator.  

While the Government has respected OTSI’s independence and there is growing acceptance of its role and authority within industry, I think it’s fair to say that the Police, the media and the public remain less than clear about our purpose and place.   We have a good working relationship with the Police, and where we gather or produce information in our own right, we are not averse to sharing it with them.  We also provide expert assistance or opinion when it is sought and have cooperated to jointly re-enact the circumstances of accidents.  However, we will only share information that has been provided to us under exceptional circumstances and under no circumstance will we divulge testimony that has been provided to us by witnesses who have sought protection against self–incrimination.  This can be exceedingly frustrating for the Police whose investigations are not bound by just culture considerations.  However both the Police and OTSI function to serve the public interest and it’s OTSI’s contention that we both investigate for a different purpose and that nothing we do impinges on the conduct of Police investigations.  Moreover, while the Police may not be able to draw directly on material in our reports, OTSI reports contain a fulsome account of why an accident happened and the roles played by the involved parties and as such, they can inform the Police’s considerations.

Perhaps the most difficult ‘audience’ to reach is that of the wider public and in particular those members of it that have been directly affected by an accident.  It is not unreasonable for the public and the survivors of accidents and families to expect that those who caused or contributed to an accident will be held to account for their actions and OTSI sometimes finds itself being criticized because it has ‘failed’ to determine the extent of legal liability that should accrue to the various parties involved in an accident, or for not having recommending punitive actions.  Clearly this is not the purpose of OTSI’s investigations and were it to make such findings and recommendations, we could hardly be seen to be employing a just culture approach.  But this is a ‘hard sell’ when you are dealing with grieving or aggrieved families, friends and colleagues (Slides 14-17). 
(Slide 18) Where do Confidential Safety Reporting Systems sit within the Just Culture context? 
If the just culture philosophy was fully accepted across the rail, bus and ferry industries within NSW, there would be no need for confidential safety reporting systems.  The fact that OTSI needs to operate its Confidential Safety Information Reporting Scheme, or CSIRS, is a reflection on the fact that there are organizations and individuals in the rail, bus and ferry industries in NSW who will act against an employee or colleague who admits to having made a mistake, or who in some other way brings forward bad news.  

(Slide 19) How does OTSI’s Confidential Safety Information Reporting Scheme (CSIRS) work? 
In essence, OTSI has dedicated phone, fax and post office box numbers which employees may use to lodge a safety concern.  They may also lodge their concern online.  When OTSI contacts the caller, its first challenge is to obtain a clear understanding of the issue, where the caller sits within their organization and to determine whether the issue has been bought to management’s attention.  In other words, to establish that the caller appears genuine; that the issue appears to be a bonafide safety issue, rather than an industrial relations issue dressed-up as a safety issue, and to determine what the caller’s expectations are.  Having done this, it then needs to establish how it will report back to the caller and to ensure that the caller understands that while OTSI will pursue the claims being made, it’s not necessarily making a judgment on them at this time.  At this stage in the proceedings, OTSI’s options are to: (Slide 20)
· conduct its own discrete inquiries to substantiate the claims being made;

· refer the matter to the regulator if it appears that rules or regulations are being deliberately violated or that immediate action may be needed to stop a continuation of the alleged practices; 

· commence a formal investigation; or

· refer the matter, in writing, to the CEO or GM Safety of the organization to which the caller belongs requiring that he/she respond to the claims that have been made – and this is the commonly employed course of action employed by OTSI.

When OTSI takes a CSIRS matter up, it does not reveal the caller’s identify unless the caller has indicated that he/she does not object to being identified.  In some circumstances, the very act of raising a matter which is very specific, or which has a long ‘history’ will mean that there is a distinct possibility of the caller being identified anyway and where OTSI thinks that this risk exists, it warns the caller that this may be the case.  It’s been our experience that rather than deciding not to proceed, the caller will still insist that the matter be raised by OTSI.  

Thus far, OTSI has dealt with 285 CSIRS reports of which it was determined that 250 required some form of further inquiry. 206 of these reports emanated from within the rail industry.  The 206 rail matters ranged from:

· circumvention of safety equipment eg deadman and vigilance systems

· drug and alcohol abuse

· harassment by managers 
· poor maintenance standards and procedures
· insufficient time to conduct proper train preparation falsification of rosters and documentation relating to fatigue management

· failure to comply with conditions of accreditation and network rules

· lapsed qualifications

· non reporting of reportable occurrences

· overloading 

· poor training standards 

· poor worksite protection

· poor track and signaling conditions
· performance of train controllers
· staffing shortages

Along the way, OTSI has learned that it’s not unusual to find that a CEO has no knowledge of a particular issue when its referred to him via CSIRS because it has been vetted by subordinate managers – of course this is not inappropriate, provided the subordinate manager has actually dealt with the related issue.  OTSI has also learned to (Slide 21)
· to keep very good records because it’s not exceptional for CSIRS callers to disappear after making their initial submission, only to resurface months later with a complaint that their submission was not responded to, or for them to refer matters to their local Member of Parliament or the Ombudsman claiming that OTSI failed to respond to their submission
· to be prepared to ‘draw a line in the sand’ because some callers will accept nothing less than some form of total victory over their employer 
· that it’s best to have staff dedicated to dealing with CSIRS matters because there is less scope for matters to be misinterpreted when they have to be actioned by other than the person who initially dealt with the submission; for confidentiality to be breached; and because, over time, those handling CSIRS matters on an ongoing basis acquire insights and instincts that can assist them to deal with subsequent callers; and
· to be wary of (Slide 22):
a. accepting any information at face value;
b. anonymous callers;
c. third party callers, because the further one gets from the person that actually has the complaint, the less likelihood there is of the alleged circumstances being borne-out;
d. serial callers – because it’s been our experience that they are generally running some form of non safety-related agenda, or vendetta; and 

e. industrial relations issues being disguised as safety issues, although we acknowledge that there can be ‘fine’ line in this regard. (Slide 23 Blank)
Conclusion
In his book “Managing the Risks of Organisational Accidents”, James Reason contends that a wholly just culture is an unattainable ideal and that while it is unacceptable to punish all errors and unsafe acts, because even the best of us make mistakes, it’s equally unacceptable to provide blank immunities.  OTSI would agree with these contentions.  
Confidential Safety Reporting Systems are a tool which may be employed in support of a just culture.  They require an investment by management, especially during the early days of their establishment, to ensure that the target audience understands the purpose of the system and how it will operate and to deal with what will is likely to be, based on OTSI’s experience, a high level of demand upon the system at least initially. 
Those organizations that go down the just culture path must be prepared to make a considerable investment and they must be prepared to view errors and omissions in their proper context; importantly though, they do not forfeit the right to act against those who wantonly violate regulations, rules or procedures.   In the process, they must also learn to resist the temptation to slug the proverbial ‘slow ball’ that may be presented from time to time out of the park, in order to create an environment where people are prepared to speak honestly about safety matters.   

In conclusion, it would be naïve of me to think that everyone in this room subscribes to the just culture approach.  Quite apart from the legal difficulties that might accrue as a consequence of an organization being completely transparent about the extent to which its own organizational failings or limitations may have contributed to an occurrence, I think that there are some who are discouraged by getting too close to the just culture approach because of the jargon that surrounds aspects of it.  To these people, I say that don’t get hung-up on the language; at it’s roots, just culture is about being a learning organization i.e. being willing to understand the real reasons behind accidents and near misses and being genuinely committed to doing something about them.  If you are a skeptic, then I would suggest you need to spend some time with those closest to someone who has lost their life at work because long after an operator’s bottom line has ceased to be affected by the outcome of a tragedy, their lives continue to be diminished (Slides 24-26).  The only comfort that we can extend to these people is to know that the prospect of others having to bear similar sorrow is reduced because we have indeed learned and acted upon the related lessons. (Slide 27)
� To access any of  OTSI’s investigation reports, go to � HYPERLINK "http://www.otsi.nsw.gov.au" ��www.otsi.nsw.gov.au� ; select either the ‘rail’, ‘bus’ or ‘ferry’ tab and then the ‘investigations’ tab.


� For further information about OTSI, contact � HYPERLINK "mailto:john.culleton@otsi.nsw.gov.au" ��john.culleton@otsi.nsw.gov.au� 





