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Abstract Title

Is it always right to be right?  Drawing the line with respect to overly prescriptive, ‘nanny’-like regulation.

The trend towards increasingly prescriptive regulation of railways is driven by accidents.  The expression ‘you are only as good as your last disaster’ comes to mind.  Media frenzy ensures the finger will always be pointed at the regulator after an accident.  ‘You failed to prevent the accident from occurring, please explain’ – result: knee-jerk reaction and increased regulation.

Prescriptive regulatory approach is often coupled with increasingly intrusive audit activity, resulting in the operator being partially absolved from their basic responsibilities.  Is the regulator in the best position to decide on the detail of how an operator should best manage the safe performance of his activity?

This paper will explore how to achieve optimum balance between the need for mature operators taking full charge of their responsibility and the degree of external statutory monitoring activity.  Enlightened operators ensure that, with their own checks and balances in order, the statutory role takes a low profile.   I shall argue that the regulator’s primary role should be aimed at nurturing the emergence of such mature operators.

I shall argue that prescriptive and intrusive regulation is ultimately counter-productive and will not prevent accidents.  The alternative of ‘enlightenment’ can lead to a point where the only major accidents that can occur are the result of unexpected third party effects.  Result: a more efficient and reliable (less expensive) railway and taxpayers saved the cost of footing the bill for increasingly large regulatory bodies.

Introduction

‘The degree to which the safety performance of an industry or sector needs to be ‘regulated’ is directly proportional to the maturity of that industry or sector in being able and willing to effectively manage its business.’

Put another way: ‘You get the level of safety regulation that you deserve’.

I shall begin with some background.  I first moved to Melbourne in 1998, to assume the role of Director of Public Transport Safety, responsible for the regulation of safety on the various land based modes of public transport, excluding taxis.  This comprised heavy rail (freight and passenger), light rail (trams) and buses.  At the time Victoria was in the process of ‘privatising its rail operations.  This included the sale of the freight operation and the establishment of five rail franchises, all to replace the single Public Transport Corporation.  The rail industry had previously essentially been subject to ‘self-regulation’ but was now going to be subject to an accreditation regime combined with what was known as ‘co-regulation’.  I say ‘was’ because I believe that whatever degree of ‘co-regulation’ existed in 1998 has now largely disappeared.

The bus industry in Victoria in 1998 was and still is 100% private, that is, privately owned, not the subject of franchises.  However, it too was to become subject to an accreditation scheme.  I shall not say too much more about buses, as I do not believe anybody here is terribly interested, but with something like 1500 ‘operators’, some with only one bus, the accreditation process was interesting, to say the least!

Back to railways – I am still not entirely sure that the Victorian government of 1998, and its Department of Infrastructure knew what it meant by ‘Co-regulation’.  I assumed that it meant working with the industry to achieve continuous improvement in safety and to jointly seek a step change in safety culture.  I put this to my boss at the time and he did not disagree, so that is what I set out to do.  However, I later heard senior people in the Department say, on more than one occasion, that ‘Co-regulation’ was merely window dressing and that basically you could not really work with, or trust, a privately operated rail industry.  In the most extreme case I was later told by one of these people that ‘unless the industry was screaming I was not doing my job’!

Needless to say I could not work in such an environment with such people so I moved on.  A&K Ross Associates has now existed for seven years.  We do not only work in the rail sector but that is a major focus.  Since establishing our business I have worked in all States and Territories in Australia as well as overseas.  My clients have included most of the rail operators in the country as well as many government agencies and rail construction companies.   I have worked for or with four of the various Rail Regulators, so I have very much been both gamekeeper and poacher (I hope that translates OK!).  In the UK I also worked on ‘both sides of the fence’.  So I humbly consider myself reasonably well placed to deal with the topic of my Paper.

I hope that the term ‘nanny’ is clear to everybody.  What I am meaning here is one of those women who act as a nursemaid for a child, often with a tyrannical approach to rules and the imposition of serious limitations on the child’s degree of freedom.

Incidentally, since I moved on from the Regulator position in 2000 there have been eight different people in the role, which perhaps suggests that all is not as well as it might be, and the staff level has increased by 500%!  It was interesting for me to hear the incumbent in the position ask a meeting with a cross section of the industry if they thought there needed to be a Regulator!

What exactly is the role of the Safety Regulator?

In the English-speaking world we often hear of the term - the ‘Nanny State’ – a sort of Police State by stealth, invented by Margaret Thatcher, which gradually takes over your whole life and totally suppresses any desire or ability to act independently.  I emphasise the word ‘gradually’ and refer to a theory called the ‘Boiling Frog Syndrome’, which helps to explain how this can happen, often without the people really noticing.  Rail Safety Regulation can progress along similar lines.  The term ‘Boiling Frog Syndrome’ was first introduced by Ric Edelman and he was using it to illustrate the insidious effects of monetary inflation. If you throw a frog into a pot of boiling water, he’ll jump out. But if you place a frog into a pot of lukewarm water and slowly turn up the heat, it will boil to death. And so it is with inflation. We’ve grown accustomed to inflation over the past 25 years, but that doesn’t mean we don’t continue to be hurt by its effect.  I have included a detailed description in the Appendix, as I believe this syndrome now affects many aspects of our lives.

I would characterise the range of ‘styles’ of Regulation like this.  At one end of the spectrum you would have ‘self-regulation’ – the industry regulates itself.  These days in Australia, where there seems to be a Regulator for just about everything, I could not actually come up with an example of true self-regulation, certainly not in the rail industry.  At the other end of the scale you would have a totally prescriptive approach to regulation, where the industry is told exactly what it must do and also how it must do it.  Co-regulation does not get spoken of much these days but it would be somewhere in the middle of the spectrum of styles.  Obviously, the ‘Nanny’ approach to regulation sits very much at the prescriptive end of the scale.

None of this is straightforward and the shades of viewpoint are many and varied, but my simple message is that being at the prescriptive end of the scale is not going to achieve either long term improvements in safety performance or a step change in safety culture.  It will stifle innovation and free-thinking, establish a compliance oriented approach from the industry and lead to a reduction in openness and cooperation.  This I have seen happening for myself in Victoria, where there has been a significant shift towards the prescriptive end of the scale.  Unfortunately this move is often driven by ‘knee-jerk’ reactions to serious accidents.  I claim credit for the expression ‘you are only as good as your last disaster’.

So, what is the role of the Regulator?  Some would simply say he or she is there to ensure that the industry complies with its legislative responsibilities and the way they achieve that is by means of a rigorous audit programme.  That is not Regulation – it is simply an audit activity. How about ‘protecting the public interest’?  I have seen that suggested as the role of the Regulator. The inevitable response to that is how do we define or determine what is the ‘public interest’ where railways are concerned?

The problem with prescriptive regulation

In a constantly and increasingly changing World whatever is prescribed today is likely to be obsolete tomorrow.  For example if you give detailed ‘instructions’ (via legislated Regulations) on what should constitute a Safety Management System (SMS) and what the Regulator will expect to see in that SMS, you generally will get what you ask for, perhaps after some ‘gentle persuasion’!  The fact that there may be better ways of doing this that may not be strictly compliant will be ignored, and even the most enlightened Regulator will not keep pace with best practice and, even if they did, the process of changing legislation can be tedious and slow.

Some consider that a performance based approach is superior, but the fact is that both prescriptive and performance based approaches seek only the achievement of minimum standards, do not encourage continuous improvement or industry best practice.

Knee-jerk reactions, fear, blame and shame

Even the best-structured and most objective approach to regulation can be derailed by the aftermath of a single serious accident.  On June 6th this year 11 people were killed in a level crossing crash near Kerang in northern Victoria.  The subsequent media attention was rightly detailed and thorough, with a small army of ‘experts’ appearing to express their view, but the subsequent implementation of a major programme of level crossing upgrades is a classic knee-jerk reaction.  For example, this programme of level crossing upgrades includes the installation of flashing lights and boom barriers at one country crossing that has fewer than 50 road vehicles a day and only 6 trains a day.

The Hatfield crash of October 2000 in the UK is another example.  As a result of this crash, subsequently found to be caused by ‘gauge corner cracking’ in the rail (otherwise known as rolling contact fatigue), large parts of the UK rail network had severe speed restrictions imposed pending track inspections.  This was to allow checking for other locations where the same fault may be present.  The resulting memorable chaos meant that train travel was unreliable to an unprecedented degree – it was as though there was no timetable.  Frustrated passengers took to their cars.  It has been estimated that there may have been as many as 5 extra road deaths in the first month, as a result. 

Is it always right to be right
You will have noticed that the title of my paper includes the words ‘is it always right to be right’, and you may have wondered why.  My experience is that the relationship between a Regulator and the ‘regulated’ tends always to be somewhat adversarial and often ‘parent – child’.  In considering this issue I am always reminded of a short film made in 1971 called ‘Is it always right to be right?’ that was based on a parable written by Warren Schmidt in 1969.  The film, narrated by Orson Welles, won an academy award as the ‘Best Animated Short Subject’.

Being the Regulator, by definition you are always right, especially at the prescriptive end of the scale!  But the point here is that neither the Regulator or the industry can have all the right answers, and I believe it is only by working together that the optimum solution can be found.  Of course, in a perfect World there would be no need for a safety regulator at all.

The ultimate self-regulation

The only organisation that I have come across which is both self-regulated and has an exceptional safety record is the United States Navy Aircraft Carrier Fleet.  They have far less than what could be described as their fair share of incidents and accidents, in relation to their risk profile, and yet they are genuinely self-regulated.  You may say that this is a military environment and not relevant to railways, but I would argue the opposite.  The principles by which they have achieved their enviable record can be applied in any environment, but particularly in one as complex as a railway.

Unfortunately there is a view (in Australia at least) that commercial rail operators cannot and will not ever be trusted to self-regulate effectively.  Professor Neil Gunningham of ANU thinks ‘the industry’s self-interest in commercial outcomes (not least profitability and on-time running) demonstrably conflicts with safety considerations’.

Conclusions

Clearly, in a democracy, the direction in which rail safety regulation evolves is governed very much by ‘societal concern’, which in turn is often driven by media hyperbole.  Risk perception drives the type of regulation that the industry ends up with, and often risk perception is inaccurate.  Equally the industry is sometimes guilty of failing to effectively publicise the good news.  Take for example the annual safety performance report published by Rail Safety & Standards Board earlier this year in the UK.  It showed that during 2006, as in 2005 there were no passenger fatalities on the UK rail network – ZERO.  Yet this remarkable achievement did not appear anywhere on the front page of a national newspaper or on any TV news.

The industry has to do more to sell its good news about safety, otherwise it will end up with an increasingly ‘nanny’ type regulation and be constantly using valuable resources to try to understand, and comply with, the latest legislative imposition.

On the regulatory side is a need to move towards working more closely with the industry to achieve improvement.  The Regulator needs to be pushing the message that, in a commercial world, the easiest way to improve the ‘bottom line’ is to improve safety performance.  It is as simple as that.  Do not treat the industry like a recalcitrant child – that is not going to work.

Will things change?  I suspect with increasing complexity and challenges, no.

Appendix – Boiling Frog Syndrome – the background

The following explains the origins of the expression ‘Boiling Frog Syndrome’ but the idea has application way beyond the original focus of monetary inflation and pervades all areas of our society, including, and especially, that of Regulation, be it rail safety regulation or (the many) other forms of regulation.

The idea was introduced to explain how the American public has come to accept a certain amount of (monetary) inflation as normal, despite the ease of producing sound arguments that inflation works against our best efforts to plan and build wealth over the long term. Here is Edelman’s account of the Boiling Frog Syndrome: "If you throw a frog into a pot of boiling water, he’ll jump out. But if you place a frog into a pot of lukewarm water and slowly turn up the heat, it will boil to death. And so it is with inflation. We’ve grown accustomed to inflation over the past 25 years, but that doesn’t mean we don’t continue to be hurt by its effect."

In other words, if people become acclimated to some policy or state of affairs over a sufficient period of time, they come to accept the policy or state of affairs as normal. It struck me that we have on our hands a principle that can be generalized beyond explaining the acceptance of the slow devaluing of our currency. The Boiling Frog Syndrome explains how the American public has come to accept breaches of Constitutional government that would have provoked armed resistance a hundred years ago. The public has grown accustomed to these breaches, and to the federal government conducting myriad activities that are nowhere authorized by the Constitution and accepts them as normal.

The principle is one of gradualism, or what might be called piecemeal social engineering rather than calls for the kinds of revolutions that led to the Soviet Union and Red China. Most people will instinctively resist abrupt, revolutionary change. Nor can they really accommodate it. Large-scale revolutions attempting to change all the institutions of society at once make it impossible for anyone – including the revolutionaries – to plan rationally. This is why, with very rare exceptions such as our own War for American Independence, they tend to leave everything worse off than it was before.

Anyone who has studied systems theory grasps what is operating here. Systems theory (sometimes called cybernetics) is the general science of organization. It attempts to understand the behavior of complex, integrated structures involving multiple and often interdependent components and their responses to both internal and external sources of potential disruption. System is a very general concept. What counts as a system can be a cell in an organism’s body or a business corporation or the U.S. economy – and every other kind of organization in between, including an acting person. A central aspect of systems theory is to reflect on the primary need of all systems, which is to maximize stability or equilibrium. Systems of whatever sort automatically attempt to enhance their own stability or equilibrium by influencing their environment (everything outside their boundaries). This may mean coordinated actions with other systems, it may mean acting directly on some potentially disruptive agent in the environment, or it may mean adjusting its own internal function so as to minimize the potential for disruption. In sum: systems, to maintain or enhance their own stability, must be able to anticipate and prepare for potential sources of destabilization from outside, where the source is a disease source or other harmful agent affecting the health of an organic body or a revolutionary army that threatens to disrupt a country. And they must be able to deal with sources of potential disruption from inside, from violent criminals to power-hungry politicians.

Thus revolutions tend to bring about bloody dictatorships rather than improved social systems by forcing abrupt change on entire, complex societies (political arrangements, economic relations, etc., at multiple levels) and they destabilize everything. Relations that have formed over generations are suddenly broken apart. Human beings, like all systems, dislike instability intensely. In practice, they will turn to the first person who promises to restore stability to the system, and that person is usually a dictator who clamps down on the entire society from the center.

But there are other ways of changing one kind of socioeconomic system to a fundamentally different kind of system that minimize or localize abrupt, destabilizing change. Gramscian "revolutionaries" have learned this lesson well – although they do not speak the vocabulary of systems theory, of course. They have learned to get what they want by pursuing their goals gradually, one step at a time, through infiltrating and modifying existing institutions and other systems rather than overthrowing them and trying to create new ones from scratch. Clearly, a central-government initiative calling for abolishing the U.S. Constitution would have provoked an armed upheaval at any time in U.S. history, and it is at least possible that anything this abrupt still would. U.S. citizens, that is, would jump out immediately if thrown into that pot of boiling water. But if the haters of Constitutional government proceed in small increments, they eventually gut the Constitution almost unnoticed – particularly if they carry out their initiatives in multiple components of U.S. society (so-called public schools, the banking system, the major news media, the legal system, etc.). Moreover, Gramscians have found that the road to centralization is much easier if "paved with good intentions," expressed in pseudo-moral language and portrayed as a source of stability to come. Myriad small disruptions in the lives of individuals and local communities can be rationalized as the price to be paid for the utopia just over the horizon. "You can’t make an omelet," so the saying goes, "without breaking a few eggs." So systems accommodate and incorporate these small steps, absorbing the disruptions as best they can and not allowing them to threaten the system’s overall stability. But when a system absorbs these small steps instead of repelling them, it incorporates them into its basic functioning and its transformation to a different kind of system with entirely different arrangements between its components has begun. Or in terms of the Boiling Frog Syndrome, the frog is in the pot, and the temperature of the water has begun, very slowly, to rise.

Among the earliest steps toward the transformation of the U.S. from Constitutional republic to politically correct police state seem to have occurred with federal intrusions into education prior to the War for Southern Independence. These, of course, were very minor by today’s standards, but met with skepticism even then because of the lack of any mention of a federal role in education in the Constitution. (And speaking of the War for Southern Independence, it seems useful to observe, somewhere along the line, that there is room in systems theory for understanding how systems may split apart, disintegrate or dissolve, when facing uncontrollable internal or external sources of disruption. Lincoln’s war alone, it is now clear, changed the character of the American system in fundamental ways.) However, the water in the pot was still relatively cool and comfortable overall – in comparison to what was to come, of course. Those who wanted power would turn up the heat very slowly, and their actions conform quite well to the idea that one can modify systems very gradually and change them into entirely different systems simply by acclimating their components (the American public) each step along the way. Those who wanted centralization would begin agitating for a central bank, for example, even though the Framers had warned against central banks. The power-hungry would begin agitating for more U.S. involvement overseas, despite George Washington’s wise admonition that we avoid "foreign entanglements" in which we have no legitimate stake. The power-hungry would start calling for more federal interventions in the economy generally, usually promising enormous payoffs. Since someone would have the pay the bureaucrats entrusted to administer the intervening, we soon saw a call for a progressive income tax – something that would have provoked an armed revolt had it occurred during the generation following the country’s founding. (A far lesser tax provoked the "whiskey rebellion" of the early 1790s, after all!)

The temperature of the water was slowly rising, and while the frog’s brows may have risen somewhat, he was not sufficiently alarmed to jump out of the pot. We soon had the Federal Reserve and the Internal Revenue Service – and found ourselves smack in the middle of the first World War. All of this was before 1920. The American system was slowly being transformed, its components incorporating rather than repelling the changes. The temperature of the water was rising, and would rise still more during the Roosevelt era, as federal expansion occurred – always in relatively small steps instead of all at once. The American system continued to incorporate the changes, and few members of the public sensed that anything was amiss (indeed, courtesy of "public schools," most were "learning" to welcome the transformation in progress).

Following the Roosevelt Era which gave us the Social Security system and so much more came the Civil Rights Era, which began essentially with the Brown v. Board of Education of Topeka, Kan. Supreme Court decision. This decision was based for the first time not on the Constitution or any legal precedent whatsoever but what has since been shown to be a poorly controlled sociology experiment. With that decision, the temperature of the water in the pot went up perhaps ten degrees. With the coming of affirmative action programs and radical feminist activism, it went up perhaps ten degrees more. There was unrest, but not organized resistance; the system absorbed and incorporated the changes. Assisting the changes were slowly escalating rates of taxation. More Americans were working longer and harder in order to feed the increasingly bloated Uncle Sam. As taxes climbed, one breadwinner per family of four slowly became a thing of the past; women were forced into the work force whether they wanted to be there or not. All these things became accepted, incorporated into the mainstream. The water had begun to get uncomfortably warm, but the frog stayed in the pot.

Since then, we have seen the so-called "war on drugs." We have seen the Ruby Ridge massacre and the Waco holocaust, among myriad other evidence of federal wrongdoing. We have seen foreign interventions that have succeeded only in harming the general population (e.g., Iraq) or destabilizing regions (e.g., the Balkans). From January 1993-January 2001 we saw in action the most corrupt presidential regime ever, alongside the rise of public apathy in which people, like frogs in pots of warming water, were largely contented because they found all the new technology fascinating and perceived the economy to be doing well. The adoption of an entire philosophy by a society helps enhance a sense of stability in the mainstream, even if the philosophy is a calculating, hard-line materialism.

So where are we now? The water in the pot has gotten pretty hot. It has probably begun to steam. The frog that would have jumped out long ago, had he been thrown in abruptly, is still accommodating these slow increases in temperature. Will our frog eventually awaken in alarm to the truth of his situation, that if he stays in the water he’s about to be cooked alive, or will he remain in a state of warm contentment until it is too late? The Boiling Frog Syndrome, I submit, is more than simply a warning about the true nature of inflation and its effects on long-term financial planning (although it serves its purpose there quite well). It is a general warning about the times we live in today, and we had better start paying attention.

We who write for LewRockwell.com and other (more or less) underground publications bemoan this society’s abandonment of Constitutional principles, and are all-too-aware that we are a minority. Even mainstream so-called conservatives of the National Review stripe hate our guts. They would ignore us completely if they could. (Never mind what the extreme leftists think!) None of this changes the fact that we now live in a vastly different political system from the one the Framers created; it has been transformed very slowly, with the potential disruptions minimized and then incorporated, changing the basic function of the system. As with inflation in Ric Edelman’s account, we have been – are being – harmed by these changes no matter how slowly and gradually they have been brought about, no matter how much acceptance they have won, or comfortable the masses are. Over the past 140 years, we have gone very slowly from being a mostly free people to a mostly enslaved people – with the primary source of slavery being the tax system. We continue to speak the language of freedom. But to paraphrase Goethe, no one is so completely enslaved as the person who thinks he is free. Some of us write passionately on behalf of the secession stirrings occurring in various places around the country, but by and large the public seems content with the status quo and doesn’t sense any danger. While there have been plenty of warning signs, all more or less independent of one another, so far, there have been no catalysts, no major sources of disruption that can be obviously blamed on the purveyors of centralization, and which could therefore capture the attention of the critical mass of people necessary to propel a successful secession movement. Something more than what we have seen so far is going to be necessary to awaken this critical mass.

Let us hope that what finally awakens the American public is not the boiling of the water with all of us still in the pot!!
In acknowledgement of Ric Edelman
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