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Thank you for the kind introduction.

This is an important forum, and we are pleased to participate. We are grateful for this opportunity to join with other regulators, industry and various organizations engaged in rail safety to share ideas, best practices and knowledge.  

It is from the perspective of sharing experiences that we have prepared our presentation for you today. We hope that once we have finished, you will understand how Canada approaches regulatory reform, as well as having some idea of what we learned during Canada’s review of its Railway Safety Act. 

There are essentially three parts to our discussion today. 

First, we will set the context by outlining various methods used to conduct reviews of this nature in Canada. 

Next, we will discuss briefly the impetus for Canada’s Railway Safety Act Review, before taking you through the actual process that the Review followed. 

And finally, we will present some of the main issues and concerns – or themes - that emerged during the consultative process. 

It is not unusual for Acts in Canada to include a specific clause for a mandatory review. This is especially true in the case of new pieces of legislation, which often require a review after several years to determine whether the provisions and operation of a particular Act are being met effectively and efficiently. 

But, there is nothing that precludes a department from reviewing a piece of legislation outside of a mandatory period, if there are justifiable reasons for doing so. And this was the case with Canada’s current Railway Safety Act Review, as you’ll hear later.

However, even though legislation may require a review, it does not typically outline how that review is to be conducted. That is left to the discretion of individual Ministers.

In deciding what type of review to conduct, Ministers have several options. 

On one end of the spectrum, an Internal Review is essentially internal to a particular government agency or department, whereas a full Public Inquiry provides subpoena powers, which are essential in certain situations, to an expert Panel.

A Minister may decide to appoint a single eminent person to conduct a review. Or, an independent panel of experts may be appointed. 

And, of course, this last option was the preferred choice for conducting a review of Canada’s Railway Safety Act. The rational for choosing this option for our Review was a desire to be credible, independent, and thorough, and it was felt that an independent panel would provide the maximum independence and credibility. 

The use of an independent Panel has also been the traditional practice of Transport Canada, most recently with reviews of the Canadian Air Transport Security Authority Act, the Canadian Transportation Act, and the Canada Marine Act. 

Now that you understand a little more about how Canada approaches regulatory reviews, let’s move on to discussing more specifically how we approached the current review of the railway safety.

The Railway Safety Act, or RSA, and its associated rules, regulations and standards, was first passed in 1989. It set the regulatory framework for railway safety, security and the environmental impacts of rail operations in Canada. At the time, it was regarded as a modern, flexible piece of legislation that allowed for the railways to be active participants in the regulatory process.

The RSA called for a review of the Act after five years, meaning such a review was undertaken in 1994. Following a further internal review, amendments were introduced in 1999 that included, among other things, the addition of Safety Management System requirements.

And so with amendments less than 10 years old, and no regulatory requirement to review the legislation, why did the Government of Canada see fit to undertake the current review?

Over the last few years, there have been several dramatic derailments in Canada – notably in British Columbia, Alberta and Québec – resulting in serious injuries and fatalities, significant environmental damage, and negative economic effects. 

As well, the structure of Canada's railway industry had also changed significantly since the early 1990s. Canadian National Railway (CN) and Canadian Pacific Railway (CPR) were still the dominant carriers; however, they operated only about 75 per cent of the total domestic rail network, instead of the 90 per cent they operated in the 1990s. Many low-density lines had been transferred to short line operators, which provide feeder service to the CN and CPR networks. Both CN and CPR had significant infrastructure and operations in the United States, and north-south traffic had grown considerably over the last twenty years. More recently, rapid economic expansion in China and other Asian countries had resulted in significant growth in traffic through West Coast ports, especially container traffic. 

This situation created an interest in reviewing Canada’s railway safety system to determine if improvements could be made, and if Canada’s regulatory regime could be strengthened to meet the demands of changed railway operations. Ultimately, it was hoped that a review would improve railway safety in Canada. 

I want to briefly outline the various timelines of our project before getting into the specific details of our work.

As you can see, we spent essentially three months planning and preparing for the Review. In April, we began a series of Public Consultations that lasted until the end of August.  During this time, we also had commissioned independent research to look at specific issues that were of interest to the Panel. And in late August, we visited our US counterparts to allow the Panel to make important comparisons with rail operations south of our border. 

Since the end of August, the Panel has been developing and refining its recommendations.  We also took the opportunity to meet with key stakeholders to share the direction of the recommendations, since we felt this was an important element to gain stakeholder buy-in at the end of this process.

Once the Panel presents its report to the Minister this fall, the Minister will assess it, and then prepare the government’s response. If there are any legislative revisions required, they will follow. But it is worthy to point out that, at this point, the Panel’s work is essentially completed. If, and how, any of the Panel’s recommendations are ultimately implemented rests with Transport Canada.

Last December, Canada’s Minister of Transport, Infrastructure and Communities, The Honourable Lawrence Cannon, announced a full review of the Railway Safety Act. He appointed an independent Advisory Panel to undertake this Review a couple of months later.
The Advisory Panel was to be the Minister’s principal source of independent advice on the working and overall efficiency of the RSA by conducting independent study and analysis, undertaking consultations, and preparing a report of recommendations for the Minister.

The Panel consulted a wide range of stakeholders, including the public, railway companies and their industry associations, railway company employees and their unions, railway customers, including shippers and travellers, provincial and territorial authorities, municipalities, aboriginal and environmental groups, as well as Transport Canada and other federal government departments and agencies.

The Panel was supported by a full-time Secretariat that was established within Transport Canada. I cannot stress the importance and value of having a team as experienced and skilled as the Secretariat to support and direct the Panel. This certainly helped to meet the challenges of conducting our review. We were particularly fortunate in that much of our team had just completed a similar review of the Canadian Air Transport Security Authority Act, and so there was an inherent expertise from the outset. 

When forming the Advisory Panel itself, the Minister wanted persons with expertise in law, labour-relations, legislative amendments and the rail industry. These requirements were based on the state of rail safety in Canada, and the issues expected to be raised during the consultative process.

Names of potential Panel members were solicited from many sources, including stakeholders and from corporate knowledge. A list of potential candidates was drawn up and submitted to the Minister, and the Minister ultimately made his decision.

The RSA Review Advisory Panel consists of four, part-time members:

Of course, there is our chair, The Honourable Doug Lewis, who joins me today, and about who’s impressive resume you have already heard. 

The other Panelists include Mr. Pierre-André Côté, a lawyer and academic with specializations in administrative law and judicial reviews of government actions; Mr. Martin Lacombe, a former railway executive and policy developer; and Mr. Gary Moser, a former Deputy Minister with the Government of British Columbia, and now labour relations consultant. 

Once it was decided to proceed with a Panel, Terms of Reference were developed for the Minister’s approval to ensure the scope and process was clear, and to also serve as the basis for the contracts that the Minister entered into with the individual Panelists.

The Panel was to review and examine: 
- the efficiency and effectiveness of the legislative/regulatory framework established under the Railway Safety Act;
- the provisions and operation of the Act;
- environmental concerns with respect to railway transportation and accidents;
- the interface with non-railway users; and
- related railway safety issues.

These topics covered a wide range of issues, including roles and responsibilities, Safety Management Systems, human factors, enforcement powers, rule-making, crossings and trespassing, and I can tell you that this list goes on and on. 

While security- and labour/management-related issues were outside the scope of the Review, we certainly did have our work cut out for us!

The public consultation process was a critical component of our review.

We developed a website where interested persons were informed about the process of the review and how they could participate. As well, all of the submissions we received were published on our site in an effort to maintain transparency, and to encourage a sharing of views between stakeholders. The website was a great success, and there is no doubt that it contributed to overall success of the consultations. We know that the majority - more than 75 per cent, in fact - of visitors came to the site more than once, indicating to us that our stakeholders saw it as an important resource for their participation in the review.

 A Consultation Guidance Document was prepared to assist stakeholders in preparing their submissions. Some 1,000 of these documents were sent to various stakeholders prior to the beginning of the Public Consultation meetings. This document outlined key issues to be explored, and presented various questions that stakeholders could consider in preparing their submissions to the Panel.

Public Relations were a final element that ensured wide participation of stakeholders and interested individuals. Initially, News Releases communicated the review widely to national media. As consultations began, public notices targeted local markets.  Media interested was sustained throughout the review process, and so we expect a high level of interest in the Panel’s final report.

We decided early on that we were committed to visiting all regions in Canada that had rail operations.

This was no easy feat. Canada is an immense country with much territory to cover, but we settled on 15 cities for our public consultation meetings. 

As mentioned previously, consultations took place over 18 weeks, beginning last April, and lasting through August.  The Panel heard from 71 presenters.  And while it is true that some organizations presented more than once, the large majority were unique presenters. As well, countless others attended the meetings as observers, and presented their comments and views to the Panel, both formally and informally.

In addition to presentations, the Panel received some 155 submissions from a vast array of stakeholders.

Bilateral meetings and site visits were planned to further enrich the consultative process, and to give Panel members as opportunity to “kick the tires,” so to speak.

These visits and meetings were coordinated during the trips to the various regions of Canada.

The Panel and Secretariat staff visited sites of major accidents and derailments, Rail Traffic Control centres, rail yards, and maintenance shops.  There were also particularly informative trips in a track evaluation car, and an aerial perspective of mountain grade rail operations.

As part of review process, the Advisory Panel commissioned independent study and analysis of key subjects. Subjects for study were determined by the Panel’s Terms of Reference, and were designed to complement the Public Consultation process. 

These studies were an important component of the Panel’s work in that they supplemented views and concerns the Panel heard from stakeholders with an independent voice.

For those of you who may be interested in learning more, executive summaries of these studies will be posted on our website in the coming months.

As we went about our work, several main issues – or themes – if you will, emerged. Some of the themes we anticipated at the outset; others emerged as we went along. And interestingly, some of the things we expected to come up didn’t.

These themes include: rule making and application; Safety Management Systems (SMS); safety culture; operational issues; fatigue management; environmental damage -prevention and response; information collection and dissemination; railway safety governance; proximity issues; innovation and technology; resources, and relationships.

We heard opinions from both ends on the spectrum on each particular issue.  This is where the research studies became invaluable, since they provided an impartial point-of-view on which the Panel could base some of its decision-making.

The Panel is still in the process of drafting its Final Report, but the issues presented on this slide form the basis of what the Panel has to say. 

We look forward over the coming days to discussing these topics with some of you. We want to hear about your opinions, and to see what your companies and organizations are doing, or have done, in these areas.

Once our Final Report is published, we will certainly make it available to all of your through conference organizers. For now, our work continues. 


That concludes our formal presentation, though we are certainly available to answer your questions. We look forward to meeting many of you of the coming days, and wish you a productive and thought-provoking conference.  
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