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Changes and challenges for the UK’s railway health and safety regulator

Safety regulators face many challenges and their world rarely stands still.  This has been particularly true for railway safety regulation in the UK since the early 1990s.  Changes of legislation, industry restructuring and serious incidents have all prompted major changes in our approach.  The impact of these events continues and we now also face one of the most significant and challenging developments - the first steps towards a single European market for rail transport.

Railway Inspectorate

The UK has had a Railway Inspectorate since the 1840s, usually based in the Department (or Ministry) responsible for Transport.  In December 1990, responsibility was transferred to the Health and Safety Commission/Executive (the Government’s central health and safety regulator), following two major accidents - a fire at King’s Cross station in London in 1987 and a collision at Clapham Junction in 1988.  This transfer took place to:

· promote the application of modern risk assessment techniques to rail safety management;

· underpin the inspectorate’s independence from Government and ensure it had access to specialist support; and

· give more emphasis to the protection of passengers and the workforce.

Privatisation

Between 1993 and 1997, there was a significant shake-up of the railway industry, as British Rail was privatised and divided into over a hundred different companies, all of which transferred to the private sector.  Control of infrastructure was separated from train operation.  Railtrack became the infrastructure manager, passenger services were operated by franchised train operators, and freight services were liberalised. In October 2002, Network Rail acquired Railtrack and took over the responsibility for Britain’s rail network. These changes created a very different industry, safety culture and approach to risk management.  To ensure that safety was not compromised, changes in legislation were introduced.

· Operators were required to hold an assessed and approved safety case, explaining how they planned to manage the risks from their operations and also the risks from the new interfaces with all the other operators;

· ‘ROTS’ (the Railways and Other Transport Systems Regulations) required all the new rolling stock and infrastructure that could pose a significant risk to be assessed and approved by the inspectorate before it was brought into use.

Safety performance

During the 1990s, the long-term safety performance of Britain’s railways continued to improve overall.  Between September 1997 and May 2002, however, there were four major train collisions and derailments on the mainline system.  Collisions at Southall in 1997 and Ladbroke Grove in 1999, caused by trains passing red signals, resulted in public inquiries which made nearly 300 recommendations.  The implementation of these has been a major driver for a range of improvements.  In particular, the introduction of the Train Protection and Warning System (TPWS) has been one of the most significant improvements in railway safety, helping to prevent Signals Passed at Danger (SPADs) and mitigating their effect if they occur.  Derailments at Hatfield (2000) and Potters Bar (2002) also resulted in special investigations and recommendations which are being followed through.

Rail White Paper

In July 2004, following a further review of the rail industry, the UK Government published a White Paper, ‘the Future of Rail’.  This set out key reforms to provide a coherent and effective structure for the railways and secure improved performance for passengers and freight users.  The new structure for the industry was based on the recognition of rail’s status as a public service, specified by Government and delivered by the private sector.  The main changes were:

· The Government setting the strategy for the railways by deciding on the level of public expenditure and taking strategic decisions on what this should buy;

· The Infrastructure Manager, Network Rail, given clear responsibility for operating the network and for its performance;

· More efficient working between Network Rail and the train companies at the front line, bringing track and train closer together operationally;

· Bringing regulation of all aspects of the rail industry - safety, reliability and efficiency - together under a single public regulator.  This was done to streamline the regulatory system, reduce bureaucracy and ensure the issues were looked at as a whole and not in isolation.  This meant that in April 2006, responsibility for safety regulation was transferred from HSC/E to the Office of Rail Regulation (ORR), which had been set up in 2004, and was already responsible for economic regulation.

Combined safety and economic regulator

ORR is an independent statutory body, led by a Board appointed by the Secretary of State for Transport.  ORR’s key roles are to: 

· ensure that Network Rail, the owner and operator of the national railway infrastructure - the track and signalling - manages the network efficiently and in a way that meets the needs of its users; 

· encourage continuous improvement in health and safety performance; 

· secure compliance with relevant health and safety law, including taking enforcement action as necessary; 

· develop policy and enhance relevant railway health and safety legislation; and 

· license operators of railway assets, set the terms for access by operators to the network and other railway facilities, and enforce competition law in the rail sector. 

What does it mean to be a combined safety and economic regulator? Concerns were expressed initially that safety regulation might be less effective as a result of the change and our initial priority was to ensure that health and safety regulatory functions were met in a seamless way.  There are few examples of integrated regulation in other countries and although we have already seen some of the advantages, it is still early days.  We are currently carrying out a strategic review to consider how we can secure best advantage from the merger of economic and health & safety regulation.  Our vision for the mainline rail industry is

· A successful partnership of Network Rail, operators, suppliers and funders working together to meet the needs of passengers and freight customers and deliver a safe, high performing, efficient and developing railway.

ORR is also responsible for the safety regulation of light rail and metropolitan services, which include some very significant transport systems.  The London Underground, for example, carries almost as many passengers each day as the rest of the rail network.

Our vision for safety is:

· A culture of continuous improvement and good practice across the industry;

· A risk-aware and responsible industry which is proactive rather than reactive;

· Consideration of the full range of health and safety issues;

· Clear understanding that safety improvement is linked to improved performance, efficiency and customer responsiveness.

Changes in approach

Our experience of regulating the industry and its changed structure and the lessons learnt from the incidents in the late 1990s and early 2000s has led us to make some significant changes in our approach on safety.  These changes have also been influenced by the wider European agenda (considered below) and were partly introduced to implement European legislation such as the Railway Safety Directive.

· Railways in the UK have moved from safety cases to a system of safety certification.  This is a higher-level approach by the regulator which requires any transport undertaking or infrastructure manager to provide evidence of management capability to operate safely.  The same standard of safety as before is expected but there is less initial scrutiny of documentation by the inspectorate and more verification of the effectiveness of the safety management system by inspection later.  

· ORR only authorises ‘major’ projects as required under European interoperability provisions.  We no longer approve new equipment or infrastructure changes that are outside these provisions as we believe that it is better for operators, who manage risks day-to-day, to also control the risks arising from these changes.  We have introduced a new system of safety verification that applies where there is a new risk (or significant increase in risk) and a project or process is new to the operator.   Verification can be carried out by an independent person within the company or a contractor/third party.  Smaller changes are covered by arrangements within the operator’s safety management system;

· The Government has set up an independent Rail Accident Investigation Branch (RAIB).  RAIB’s role is to investigate the cause of accidents (not to identify any blame).  ORR continues to investigate the incident for any potential breaches of health and safety law, and British Transport Police investigate the possibility of manslaughter.  In these circumstances, cooperation and communication between all parties on site is essential - our early experience suggests that this is working well.  ORR’s role in relation to recommendations made by RAIB is to: assess them and decide what action, if any, to take to ensure duty holders act on the recommendations; consider the implications for other organisations and the wider railway; report on action and measures that are to be taken to RAIB; and take a view on any follow-up action that is necessary.  We have to balance our role in relation to recommendations with other factors that drive our work programme.

European developments

In parallel to the changes Britain’s railways have faced domestically, the UK, as a Member State of the European Union, is participating in the development of a single market for rail transport and operations and railway supply.

Europe’s railways need revitalising to ensure that they can contribute to the economic prosperity of the EU, reduce congestion on EU roads and contribute to environmental and sustainability objectives.  National systems which apply different technical requirements and different safety rules can be a barrier to this process.  The European Commission’s railway policy is to liberalise the rail transport sector and to open up rail markets - for freight transport and also for international passenger rail services and railway supply.  The objective is to increase rail usage by: making the industry more competitive and business-oriented; increasing cross-border interaction (by improving access for railway companies and equipment manufacturers); and securing better integration of services and efficiencies of supplies.  At the same time, the Commission is seeking to ensure that safety is at least equal to, if not higher than, that achieved already in the national context.

To achieve this, the Commission introduced the Second Railway Package in 2001. This consisted of:

· the Railway Safety Directive, which set the framework for a common approach to safety (for example, a common system for safety certification and the introduction of independent technical investigations in the event of an accident);

· Directives to progressively bring about interoperability of the European rail network, including a series of mandatory technical specifications for interoperability (TSIs) for both high speed and conventional rail systems; and

· Regulations setting up the European Rail Agency to take forward the Commission’s rail transport policy by developing the common safety system and drawing up (or revising) the TSIs.

ORR’s aims in Europe

ORR is fully engaged in this work and aims to:

· Support a competitive, open market for rail that helps efficiency, initiatives and performance;

· Adopt a risk-based approach with the safety management system at its core;

· Make cross-acceptance of rolling stock easier by the introduction of better processes;

· Secure gains from harmonisation and interoperability to help the railway;

· Ensure safety is not jeopardised and, where possible, is improved; and

· Work closely with the UK Department for Transport on the UK‘s approach.

Challenges for ORR as safety authority

ORR’s engagement in these European developments presents some interesting challenges:

· As a national safety authority, regulating health & safety and interoperability, we have to take a wider perspective.  We must remain committed to our role as a strong, independent regulator and to the protection of workers and the public from risks but must also be aware of the need to promote efficiency and effectiveness if we are to help in securing the benefits of the European Commission’s programme.  As a combined safety and economic regulator - while still in our early years - ORR has the opportunity to take a more rounded view and contribute to the debates in Europe.

· We need to increase our efforts to understand the impact of the changes on the railway industry and provide the necessary advice and support to ensure we implement changes effectively.  For example, the move to harmonised TSIs which replace national standards - while still in its early stages - is a significant change for processes throughout the industry.

· We are increasingly seeking common ground on aspects of ERA’s work with other national safety authorities.  There are 25 EU Member States with railway systems, with a wide variety of processes and often regulated in very different ways.   We have to be prepared to compromise if the benefits of harmonisation justify this.  Early liberalisation of our rail system gives us some advantages but it can also mean that adjustments to our processes are necessary as European work develops.

· We have to be more open to new initiatives.  Involvement in the development of a common rail system has helped to promote - within industry and government - a more rigorous analysis of initiatives in which the benefits may be longer term.  An example of this - again still at an early stage - is our involvement in the European Rail Traffic Management System (ERTMS).

· We have to establish greater trust between national safety authorities.  More effective cross-acceptance of rolling stock across European Member States is a key aim of the Commission and something the UK is keen to support.  It is also, however, an area with some of the most significant barriers to progress in national processes.  Securing common agreement on what can be accepted and what genuinely needs checking at national level is key to making progress.

· In common with other safety authorities, we seek to influence a wide range of bodies, domestic and international, and need to ensure we balance this by openness to learn from others’ experiences.

· We have to consider whether we should change our own approach to carrying out the role of safety authority.  For example, the UK is keen on third party assessment for some of the areas of work being taken forward by ERA (rather than direct involvement by the safety authority).  We have to consider whether the gains, both for the European programme and longer-term for the UK, and the expectations of ERA and other safety authorities, mean that we should be examining whether to take a different approach.

Conclusion

ORR as safety regulator is proud of the continuing improvements that are being made in the UK’s rail safety record and the part that the regulator has played in this and in the development of a modern regulatory framework.  But we must not stand still.  We are conscious of increasing challenges for us as a regulator.  If we can make the right interventions we can play our part in delivering the safe, well performing and efficient railway which we all want to achieve. 
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