Page 11 of 11[image: image1.jpg]International Railway Safety Conference 2007 (473

Goa, India QR
30th September - 6th October 2007 [E——






Reference No: 1015
Sal:               First Name:   Deana                            Surname: Silverstone
Sub Theme: 4) Trends and Practices on safety regulation and accident investigation - Experience sharing
Title of Paper: Rule-Making as Part of the Canadian Regulatory Safety Regime: Overview and Assessment
Job Title:  Legal Consultant - Rail
Company Name: N/A
Country: Canada



DEVELOPMENT OF THE CONTRIBUTION
_________________________________________________________________________

1. Background

In 1988, the Railway Safety Act (“the RSA”)
 came into force in Canada. This Act allows for substantial rule-making powers regarding railway safety matters. These powers include not only government initiated rules, but also rules initiated by railways. They form part of a new regulatory scheme that transfers some of the responsibility for railway regulation from government to industry and represent a degree of deregulation of the Canadian railway safety regime. 

A rule in the context of this paper
 means a binding requirement that is not bound by formal rules relating to the enactment of a statutory instrument
. These requirements relate to among other topics, drafting style, government scrutiny, consultation, publishing and notice. Government involvement in the rule making process consists of  basically Ministerial (meaning the Minister of Transport) approval of the rules and the imposition by the Minister of conditions to the rules if he feels that they are lacking in some way.  Procedurally these requirements are far less onerous than those imposed by the regulation process.  Thus, rule-making, on its face, appears to provide the regulator with more freedom and more flexibility  to enact necessary standards and requirements  and to do so in a more efficacious and expedient manner. Because rule-making is not subject to the requirements noted earlier, it is inherently a quicker process than legislating and more informal;  at the same time,  the rules that result have the same binding effect as instruments that require the more formal processes. 

Although rule-making existed under the previous regulatory regime, the RSA rule-making scheme is broader in scope, covering areas that had been traditionally dealt with by regulations.  It also allows for more industry participation in rule-making than ever before. 

There were several  reasons for the reform of the railway safety regulatory regime in the 1980s, First, it was part of a broader based reform of rail regulation that began with deregulation of rail economic requirements, such as exit and entry requirements, that also was initiated in the 1980s, and that resulted in the National Transportation Act 1987
. Secondly, the new RSA was intended to change the traditional methods of railway safety regulation in Canada.  The Railway Act
, along with its predecessor Acts had been the single major piece of legislation that had regulated all aspects of railway transportation under federal jurisdiction since the early 1900s. As in many Commonwealth countries, it had been based on British railway legislation that itself originated in the mid 1800s.  The Railway Act was aimed at regulating an industry that, at the turn of the century, was rapidly expanding. At that time much of the system was under construction to open up new territory and to encourage settlement, so the Act provided detailed regulation of these activities. In general railway safety regulation was prescriptive and detailed, set out directly in the statute and also in subordinate legislation in the form of regulations. 

Another reason for the reform was that the railway industry had matured over the years: the two major railways in Canada, Canadian National and Canadian Pacific, had become large, well-established companies in business now for over 100 years. They had built up substantial expertise in running, operation and construction or railways and in many ways, their knowledge outstripped that of the government.  The Railways wanted to have control over their activities and felt that they were in the best position to do so.  Finally, the reform coincided and dovetailed into government cost-cutting and downsizing policies that were in force at the time and that were being applied on a sector wide based.  Deregulation often results in a smaller bureaucracy and a reduction in government resources: certainly a consequence of the railway safety regulatory reform in the 1980s was a reduced manpower and fewer resources to fulfill the safety mandate set out in the RSA. 

2. Overview of the Rule-formulating Process

To understand the rule-formulating process and where it fits into the overall regulatory scheme as set out in the RSA, the objectives of the Act must be looked at in the light of all the regulatory mechanisms provided for in the rule-making sections of the Act.  The objectives of the Act as set out are to: 

“(a) promote and provide for the safety of the public and personnel, and the protection of property and the environment, in the operation of railways;

(b) encourage the collaboration and participation of interested parties in improving railway safety;

(c) recognize the responsibility of railway companies in ensuring the safety of their operations; and

(d) facilitate a modern, flexible and efficient regulatory scheme that will ensure the continuing enhancement of railway safety.

The provisions relating to rule-formulating
 are, in theory, fully consistent with and appear to embody all the objectives noted above, and most particularly with paragraphs (b), (c) and (d). For example, respecting “collaboration and participation of interested parties”, there is a statutory requirement for consultation in the Act and the opportunity for relevant associations or organizations, including unions, to comment on and object to a proposed rule.  Whether in practice there is such collaboration and participation to the extent intended by the legislation will be discussed below.

To get a complete picture of the rule-formulating regime under the RSA, Part II of the RSA, entitled “Operation and Maintenance of Railway Works and Equipment” has to be looked at as a whole. 

Part II contains three regulatory mechanisms: regulations (s.18 RSA), railway initiated/drafted rules (s. 20 RSA) and government mandated/railway or government drafted rules  (s. 19 RSA). Part of the system relating to rule-formulating is a Ministerial authorization scheme for granting exemptions from the requirements of the rules (subsection 22(2) RSA).

 The regulation-making power belongs solely to the Governor-in-Council (GIC) and is in respect to the following items:

· the operation or maintenance of line works, and the design, construction, alteration, operation and maintenance of railway equipment, which regulations may embrace, among other things, performance standards; (paragraph 18(1)(a) RSA)

· declarations that certain positions in railway companies are critical to safe railway operations; (paragraph 18(1)(b) RSA)

· respecting  persons in railway companies declared to be critical to railway safe operations in so far as the regulations relate to safe railway operation:

· their training, both before and after appointment to those positions, 

·  their hours of work and rest periods to be observed by them,  

· their minimum medical, including audiometric and optometric, standards to be met by them,  

· the control or prohibition of the consumption of alcoholic beverages and the use of drugs by them, and  the establishment of support programs for them and standards applicable to such programs; and

· respecting the establishment of a scheme for the licensing of such persons and prescribing the fees for the licences. (paragraphs 18(1) (c) and (d) RSA)

· crossing works, including regulations for requiring a railway company, road authority or other person who has rights relating to a road crossing to conduct a safety review of the road crossing following an accident of a type specified in the regulations. (subsection 18(2) RSA)

· the security of railway transportation. (subsection 18(2.1) RSA)

There are concurrent powers given to the Minister to require a railway to submit rules that it formulates (s. 19 RSA) and to the railway company to formulate its own rules or revise them on its own initiative. (s. 20 RSA), with respect to all of the items listed above, except for crossing works.

The order of precedence of these three mechanisms is:

·  regulations take precedent over rules, whether railway driven or government mandated and the government can make regulations that supercede rules at any time: (subsection 18(3) RSA);

· government mandated rules take precedent over railway driven rules, if the Minister refuses the railway initiated rule and gives a notice of intention to establish rules on its own: subsections 19(6) and (7) RSA; and
· if no railway driven rule exists, the Minister can order a railway company to formulate a rule or to revise its rules: subsection 19(1) RSA.

The effect of a rule once approved by the Minister has the same force as a regulation as against the company that requested the rule
.  One problem with this approach is that for the rule to apply on an industry wide basis, it must be agreed to by all other railways. In general this is not a problem since most railways in Canada are represented by a single industry association. However,  the problem becomes more complex because Canada has a federal system of government, with provinces having separate legal regimes and the RSA applying only to railways that are federally regulated: very basically meaning those that cross provincial boundaries. Thus the rule-making process, with its emphasis on individual rule-making and creating regulatory requirements tailor made to particular railways, in the context of a bi-jurisdictional framework, contains inherent harmonization issues. Under the RSA, the Minister must to the extent it is reasonable and practicable to do so, ensure that rules are uniform with rules dealing with a like matter and applying to other railways; however, this applies only at the federal level of jurisdiction, and not to provincial regulation.

3.  Railway driven Rules: s. 20 RSA

Although government mandated rules come chronologically before railway driven ones in the RSA, the latter will be discussed first. This is because logically, from a reading of sections 18, 19 and 20 RSA together, the only time government mandated rules would apply would be if the railways decided not to submit a rule and the government felt that a rule was needed, the government refused an railway driven rule and the government decided to substitute its own rule (subsection 19(7), or the industry failed to submit a rule after the government ordered it to do so (subsections 19(1) and 19(7)).

The steps regarding industry-driven rules are as follows:

· the railway makes the decision to formulate a rule or revise an existing rule (s. 20(1) RSA) on 

· any matter relating to the operation or maintenance of line works, defined in section 1 RSA to mean not only the railway line  but all structure supporting or protecting it, switching systems and any structure across beside, under or over a railway line that facilitates railway operations;

· the design, construction, alteration and maintenance of railway equipment;

·  respecting various matters relating to training and working conditions of railway employees; or

·  security matters (subsections 18(1) and (2.1) RSA);

· in making the decision to formulate a rule or revise an existing rule on its own initiative, the railway also has to decide if the matter in question is a safety issue: this is explicitly stated with respect to employee-related rules (subsection 19(1) RSA and paragraph 18(1)(c)) RSA and implicit with respect to any other rule;

· before filing a rule for approval, the railway must consult with relevant associations or organizations likely to be affected by the rule: a sixty day period within which the consultation must take place is prescribed in the Act. (subsection 20(2) RSA);

· the parties to whom the rules are sent for consultation can object to the rules on the grounds of safety (subsection 20(3)(b) RSA);

· the railway, after the lapse of the 60 days referred to above, can send file the proposed rules with the Minister. The rule must be accompanied by a notice setting out the reasons why the railway company proposes to formulate or revise the rules and the objection if any from the relevant association or organization (subsection 20(3) RSA);

· when the rules are filed with the Minister (acting through the Director General, Rail Safety, to whom the power to approve rules has been delegated), the Minister considers whether the rules should be approved, taking into account current railway practice, the views of the railway company and any views of the relevant association or organization to whom the rules were sent and to any other factor that the Minister considers relevant and whether the rules are conducive to safe railway operations by the company (subsections 20(4) and 19(4) RSA);

· the Minister approves the rule if satisfied that it is conducive to safety of railway operations and notifies the company and relevant associations and organizations accordingly;

· the Minister can approve the rule subject to conditions specified in the notice (subsection 19(4) RSA;

· the railway company can request the Minister to review any terms and conditions imposed by the Minister under subsection 19(4) RSA; and

· after receiving a request from a railway company to review the terms and conditions attached to a rule approval, the Minister may amend the terms and conditions and provide a copy of the amendments to all parties: subsection 19(4.2) RSA.

4.  Government Mandated Rules: section 19 RSA

The steps regarding government mandated rules are as follows:

· The Minister can order a railway company to formulate rules or to revise current rules respecting

· any matter relating to the operation or maintenance of line works, defined in section 1 RSA to mean not only the railway line  but all structure supporting or protecting it, switching systems and any structure across beside, under or over a railway line that facilitates railway operations; 

· the design, construction, alteration and maintenance of railway equipment;

·  respecting various matters relating to training and working conditions of railway employees; or

·  security matters (section 19 and subsections 18(1) and 18(2.1) RSA);

· when rules are filed with the Minister pursuant to an order, the railway must consult with relevant associations or organizations likely to be affected by the rule: a sixty day period within which the consultation must take place is prescribed in the Act. (subs. 19(2)). The parties to whom the rules are sent for consultation can object to the rules on the grounds of safety (subsection 19(3) RSA);

· when the rules are filed with the Minister, the Minister considers whether the rules should be approved, taking into account current railway practice, the views of the railway company and any views of the relevant association or organization to whom the rules were sent and to any other factor that the Minister considers relevant and whether the rules are conducive to safe railway operations by the company (subsection 19(4) RSA);

· the Minister approves the rule if satisfied that it is conducive to safety of railway operations and notifies the company and relevant associations and organizations accordingly: subsection 19(4) RSA;

· the Minister can approve the rule subject to conditions specified in the notice (subsection 19(4) RSA);

· the railway company can request the Minister to review any terms and conditions imposed by the Minister under subsection 19(4.1) RSA ;

· after receiving a request from a railway company to review the terms and conditions attached to a rule approval, the Minister may amend the terms and conditions and provide a copy of the amendments to all parties: subsection 19(4.2) RSA;

· if the Minister is not satisfied that the rule is conducive to railway safety, he can refuse the rule (subsection 19(4) RSA; he can also indicate, at the same time, his intention of establishing his own rules, (subsection 19(6) RSA) and then establish his own rules, after consultation with all relevant parties of 60 days prior to making any decision (paragraph 19(7) (b) RSA). If he refuses a rule without giving an intention to establish his own, the railway company can reformulate and refile new rules and any delays relating to the process will begin with the date of refusal: (subsection 19(6) RSA);

· if a railway refuses to file a rule after having been issued an order under subsection 19(1) RSA to do so, the Minister can establish rules on his own: subsection 19(7) RSA, after giving the 60 day period inviting consultation: subsection 19(8) RSA; and

· rules established by the Minister after a company refuses to file rules or where the Minister refuses the company’s rules have the same effect as if they had been formulated by the company and approved by the Minister: subsection 19(9) RSA.

5.  Exemptions

Exemption powers under the RSA (sections 22 and 22.1) mirror the regulation-making and rule-formulating power in that both the GIC and Minister have concurrent jurisdiction to allow exemptions from rules. In the case of the GIC power, this is done through order (subsection 22((1)); in the case of the Minister’s power, this is done through notice (subsection 22(2)). In addition, there is a right to an automatic temporary exemption for testing unless there are objections, in which case, the Minister must make a decision as to whether the exemption threatens safety (s. 22.1). Exemptions under the RSA relate to specified companies, equipment and railway works and therefore are not industry wide. This is an important factor with respect to the harmonization issue touched upon earlier. 

Under subsection 22(1), the GIC can by order exempt, with terms and conditions, as it sees fit, particular railways or particular railway equipment or works from the application or a regulation or rule or any provision of a regulation or rule. There is no procedure for applying for such an exemption and no criteria binding the GIC regarding such exemption, in contrast to that of the Ministerial power to exempt where criteria do bind the Minister (subsection 22(7) RSA).

Under subsection 22(2) RSA, the Minister can make the same exemption, by notice. Under this provision, a railway company may apply to the Minister for the exemption and the same requirements regarding consultation under the rule-formulating provisions apply to exemptions as well (subsections 22(5) and (6) RSA. 

The Minister may grant the application for an exemption if it determines that it is in the public interest to do so and is not likely to threaten safe railway operations (subsection 22(7) RSA).

There is also an automatic temporary exemption for testing (s. 22.1 RSA) that applies upon notice by the railway company to relevant associations or organizations, unless there is an objection, in which case, the Minister must make a decision as to whether the exemption threatens safety (s. 22.1(3) RSA). The time frame for filing notice of the exemption and within which objections may be filed and a decision rendered by the Minister is 21 days (subsections 22(2) and (3) RSA).

5. Assessment

Generally, the industry and government experience to date with the rule-formulating process appears to be favourable. Rule-formulating under the RSA has relieved to a large degree the regulatory burden for formulating railway safety requirements that the previous legislative regime involving the Railway Act had imposed. There has been a big shift in the regulator’s duties from regulation drafting to railway driven rule approval.  There are currently 16 rules that have been approved and are in force. 

Of these, all except four are railway driven.  Three of the four remaining, (all government mandated), are provisions contained in other rules, not separate Rules, listed above   Only the Railway Equipment Reflectorization Rules (2005) apply industry wide. The other three -- switching in dark territory, transfer movements and belt packs are directed at specific railway companies.  Government imposed conditions have been made with respect to only one rule (the Railway Equipment Reflectorization Rules 2005). There have however, been conditions imposed on section 7 railway driven engineering standards, all of which were objected to by the railways. Since the process for these standards mirrors the rule-formulating process under sections 19 and 20 RSA, these instances of government intervention and industry response are relevant to the present discussion. 

Over all, it can be concluded that government-ordered rule-formulating and imposed conditions-making powers have not been exercised to any appreciable degree since 1989. However, it has been used more within the last five years or so: pre-1995, there are only a few examples of rules approved subject to TC imposed conditions. Its invocation can therefore be considered to be a relatively recent event and could indicate a growing trend towards government intervention and one which the railways have expressed some concern.

Another area of concern regarding the efficacy of the rule-making regime relates to government resources and the downsizing that was part and parcel of the shift in work load when the new regime came into effect.  There is no question that rule-formulating under the RSA has reduced the regulatory burden on the Minister.  Instructions to drafters on regulations were a major part of the regulator’s work. However, while a lot of work was eliminated, not all of it was: there is still the approval process and this should not be taken lightly. Expertise is needed to ensure that rules are not rubber-stamped and also that any conditions imposed at the approval level have been well researched and are relevant.

Also, the Minister has the power to establish its own rules should the railway fail to file rules after being ordered to do so or where the Minister refuses to approve the railway’s rules (subsection 19(7) RSA). Granted, this power has not been used to date but it still exists and if and when used, must be used properly and in a credible manner. In addition, the Minister has the power to impose its own conditions, a power which it has exercised on several occasions and which also requires both technical and legal expertise.

The lack of manpower and other resources is therefore a matter of concern with respect to the proper functioning of the rule-making regime. It may impose a significant setback on the regulatory safety authority to fulfilling its role as the lead railway safety oversight and regulatory body in Canada. While it is normal that the railway industry as it matured over the years, and as the provider of railway services and infrastructure should be abreast of the latest developments in the industry, at the same time the regulator must also be up to date on these developments and even be considered the leader in its knowledge for the regulatory system to be credible.

The consultation process as set out in the provisions of the Act and as interpreted by the railways, is also a source of concern. For the rule-making process to be effective, there must be meaningful consultation. Because the Act does not require that consultation take place with all parties either present or in communication,  it has been conducted after the rules have already been drafted by the railways and has been bilateral, consisting of the submission of views within a set time frame. In fact, the usual process is to send the drafted rule to the unions and invite comments, the comments, the railway’s reply to the comments and any objections are all submitted with the proposed rule to the Minister. Also, government participation should be during formulation of the rules: this would go a long way in preventing surprises at the approval level and even lessen government’s use of conditions as a way of addressing an issue it feels was omitted at the rule formulation level.

Finally, the harmonization issues inherent in a rule-making process that applies to only one level of jurisdiction and that also is aimed at regulating individual railways has already been mentioned. The solution to this issue is for continued dialogue with the other regulatory authorities involved, to ensure that provincial rules can be harmonized with the federal ones to the extent that this is possible given the different regulatory mandates and authorities involved.

In this writer’s view, the rule-formulating process is effective. It provides more flexibility and is a more expeditious a process than regulation-making and in a sector where technology plays an important role, a system whereby developments in technology can be quickly taken into account in standards and other requirement is a crucial element  to the success of the regulatory regime. However, it is a unique process concerning which not much is known about.  At the same time, the railway sector has now had industry rule making for 15 years and this is an adequate amount of time to know whether it works or not or should be changed or abandoned all together. 

In conclusion, in this writer’s view, the areas of concern outlined above should not require a return to regulation-making for all safety requirements. It would not appear that anyone (with the possible exception of the unions) would be happy with a return to this system. However, while it is recommended that industry led rule making should remain in place, the process needs modification and improvement in the areas outlined earlier.

�  S.C. 1988, c. 40, assented to 28th July, 1988; certain provisions of the Act came into force in 1989, including the provision relating to industry initiated rules.


� Section 46 RSA states that a rule is not a statutory instrument


� These formal rules are found in the Statutory Instruments Act,  R.S., 1985, c. S-22 


� Replaced by the Canada Transportation Act 1996 ( S.C. 1996, c. 10 ) which continued the deregulation of economic requirements in the railway sector


� RSC RS c. R-3, certain sections of this Act remained in force until the review of the National Transportation Act 1996 when virtually all remaining provisions (with a few exceptions relating to specific railways) were repealed.


� Section 3 RSA


� found in sections 19 and 20 RSA


� section 23 RSA


� Railway Association of Canada Brief to the Advisory Panel  on the Railway Safety Act Review, 2007
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