IMPLEMENTING CULLEN II: MAXIMISING EMPLOYEE INVOLVEMENT IN HEALTH & SAFETY MANAGEMENT

Introduction

Participation (co-operation) enshrined in UK H&S law 

Employer’s and employee’s have a statutory
 duty to co-operate to ensure health and safety “as far as reasonably practicable”. The TSSA interprets this as employees having a significant input into systems of work and company policies that affect their health, safety and welfare.

Participation is recognised as beneficial & is ‘best practice’ 

“The knowledge gained from front-line employees [is] invaluable
” 

“In the safety case [for London Underground] we found that a key important process and one of the key features of the safety case was the involvement of employee representatives.  I hate to have to confess this, but we were surprised just how valuable their input is
”. 

Defining participation in Health & safety consultation – qualitatively different from the industrial setting of negotiation 

Regulation 4a (SRSC Regulations)

· “to provide safety representatives with information about what they, the employer, propose to do” (i.e. ‘any measures’, ‘new technologies’, ‘H & S training’) 

· “to give the safety representatives an opportunity to express their views about the matter in the light of that information, and then” 

· “to take account of any response” / consult in “good time”

· This is not a ‘failure to agree’ context (i.e. employment contract negotiations)

History

Participation required by specific UK Railway legislation 

The Railways (Safety Case) Regulations 2000

· Regulation 14 (8. a) – consultation on preparation / revision
· Guidance
: “When preparing safety cases or revisions, operators must consult any safety rep’ (appointed under the SRSC 1977) representing their employees (regulations [14.a]). If there are no safety representatives, or if not all employees are represented by a safety representative, operators must consult the employee representatives they consult on other issues under regulation 3 of the H & S (Consultation with Employees) Regulations 1996. These requirements complement duties in both sets of regulations to consult employees or safety representatives on the introduction of measures which may substantially affect employees’ health and safety. Safety reps are entitled to be given access to read and take copies of any safety cases and related documents that are stored on film or computer (regulation 14 [9]).” 

· “The safety case should describe the arrangements for consulting employees on matters of H & S, including the initial development and any revisions of the safety case…the purpose of consultation is to improve H & S arrangements by allowing employees’ perspectives and experiences to contribute to their development, and by securing employees’ commitment to any changes
”

But has practice reflected theory? 

The Trade Union experience since privatisation has been generally of retrospective notification rather than meaningful consultation.

· The ACOP
 to the Management of Health & Safety at Work Regulations stipulates that risk assessments should take account of the views of employees and their health & safety representatives who possess practical knowledge of railway associated risks. However, many of the risk assessments of railway activities and operations are calculated generically with negligible or zero contributions from the employees or their representatives who actually perform the work.

LGRI & Cullen II / Recommendation No. 11 

· Lord Cullen, following the Paddington rail crash in October 1999, chaired a public inquiry – The Ladbroke Grove Rail Inquiry. He published two reports, the first addressed the immediate circumstances of the rail crash (LGRI-1) and the second examined the wider rail safety management issues (LGRI-2). 

· LGRI-2, Recommendation No. 11:

The role of the trade unions: Management should ensure that the elected representatives of the employees, whether they be union members or not, have a significant role in the management of safety

· It is noteworthy that Lord Cullen felt compelled to reiterate what was already a statutory duty and that this obligation needed highlighting in the form of public inquiry report recommendation.

Implementing Recommendation No. 11

General 

Following LGRI-2 publication, there does appear to a real attempt by the rail industry to engage more meaningfully with the trades unions and their health and safety representatives. However, the caveat is that this ‘improvement’, if genuine and sustained, will only take the industry to a place it should have occupied some 8 years ago!

Specific - Case study: Railtrack Safety Case consultation (2001 – 2002)

· Railtrack accepted last year that their arrangements for consulting Safety Reps’ on their Safety Case
 was inadequate.
· In collaboration with the Trades Unions, a format for consulting key health and safety reps was agreed. This was a new venture for all parties.

· This arrangement established some important principles.

i. The reps’ needed sufficient work time for preparation – i.e. reading draft documentation

ii. Consultation to be facilitated by the Trades Unions.

iii. Each worker constituency should be represented by a trade union nominated rep – this was necessary as it was not practical for Railtrack to consult all its reps’ but it was essential that all areas were covered.

iv. Though management grades are not recognised for collective purposes, Railtrack agreed that a TSSA management representative should be included.

v. Consultation should involve at least a couple of days were the reps could convene together to deliberate their comments and then question senior management and also submit their feedback on a joint master document prepared by the trades unions.

vi. In practice this meant that some 10 – 15 reps’ could meet and discuss the Safety Case and in conjunction with their trade union officers, provide considered feedback.

vii. It is crucial that local line managers release their staff for preparation and consultation – preparation and consultation are regarded as legitimate work time, and not a luxury ‘add-on’.

viii. That this format is a work in progress and should be reviewed and refined jointly between Railtrack and the Trades Unions.

ix. Preliminary evaluation was very positive on both sides. Both parties regard it as an initial stage in an evolving process towards a better and more effective consultation process.

The future

· The consultation process, as the Railtrack case study demonstrates is a new and evolving process. The process should be sufficiently flexible to meet individual circumstances but must be meaningful – that is, to allow a comprehensive number of reps’ throughout the organisation to be consulted fully at the developmental stage and to receive considered feedback on their contribution. 

· The process needs extending to other parts of the UK rail industry that hold safety cases, such as train operators and certain infrastructure maintenance companies.

· The same format can be adopted for other health and safety consultative opportunities.

Safety Rep Safety Case training

· Part of the review process identified that for safety rep’s to contribute fully, training in the scope, purpose and content of safety cases would be highly beneficial.

· Presently, a number of commonly owned Train Operating Companies are collaborating with the trades unions to establish a joint training course to enable health and safety reps’ to contribute more effectively to the safety case development process.

· It is recognised that both training and consultation are mutually beneficial. Employees gain a greater understanding of the ‘big picture’ and increased involvement, familiarity and identification with the safety management process. The employer begins to utilise the unique knowledge and expertise of front-line, supervisory and middle management staff which will prove invaluable in providing a reality check of the safety case and identifying any ‘black holes’ in scope or coverage.

What industry structure best promotes effective employee involvement?

The UK rail industry was privatised in the early 1990’s. The result that the state owned vertically integrated railway was fragmented into it’s constituent parts. The ‘wheel-rail interface’ was separated as Railtrack became the infrastructure controller and numerous train and freight operating companies were created. Major stations were under the direct control of Railtrack, whilst the rest were leased to the train operating companies. Railtrack contracted out all maintenance and renewal work to ‘infrastructure maintenance’ and ‘track renewal’ companies with ‘Rolling Stock Leasing Companies’ providing the trains. In addition there is a plethora of smaller engineering and individual consultancies providing specialist services and products. A new feature, which the rail unions are very concerned about, is the burgeoning number of small employment agencies offering sub-contracted track workers. Another development is the commercialisation of the railway environment. Previously, control was exercised managerially within a vertically integrated structure. Now, the myriad relationships are legally defined – ‘contract culture’ predominates.  

The following is a summary of some of the detrimental features that have occurred since privatisation.

· Efficiency 

· maintenance and renewal costs have risen dramatically due to increased interfaces, duplication, bureaucracy & ‘diseconomies of scale’) 

· Safety 

· Fragmented responsibilities and new organisational arrangements with the potential for inconsistent messages about safety priorities and for divergence in working practices

· Companies that will have sharper conflicting commercial and operational interests and fewer incentives to co-operate together voluntarily – increased interfaces that are more difficult to manage than under a single unified structure

· Increasing reliance on sub-contractors, particularly for maintenance

· Contractual relationships rather than a command structure – if it is not written down it may not be done 

Consequences for Consultation

One result of this extensive fragmentation and complexity is that it is much more difficult for railway employees to be meaningfully consulted on health and safety matters.

Problems include regular alterations in managerial structures, contractors, contract areas or franchises which can lead to the transfer of health & safety representatives to other companies or constituencies, leaving gaps in representation behind them. Often this fails to form part of the managerial change control or validation process. Instead the employers rely entirely on the rail unions to somehow monitor and react to situations they themselves control, and which seems to ignore their own responsibility to ensure they can actually comply with their legal duty of consultation. The right
 to be allowed sufficient time to fulfil safety rep functions remains highly contentious. The inability to obtain sufficient time away from normal duties to carry out their functions seems to be the central problem behind many of the deficiencies health & safety representatives come across in seeking to secure their other rights. Employers seem to associate the time needed by representatives to perform their health and safety functions as equivalent to special leave. They often fail to understand that those functions are as equally important as the representatives’ normal duties. 

Network Rail in-house maintenance & renewal; the case for better safety management

A logical way to reverse some of the malign effects of fragmentation would be for the successor body to Railtrack, Network Rail, to directly employ its own maintenance and renewal workforce. The current separation of the infrastructure controller who contracts work to numerous infrastructure maintenance companies (who also sub-contract) has resulted in:

· A breakdown in control of contractors and sub-contractors working on the track

· An increase in the number of unsafe acts by contractors and poor stewardship of the network

· A worsening of track quality

· A breakdown in staff training

· A damaging loss of the traditional ‘rail culture’ which focused on safety first

· Loss of experience and knowledge gained by regularly ‘walking the track’

· An exacerbation of skills shortages in key maintenance jobs

· An unproductive ‘blame game’ between stakeholders in the industry

· An effective supply-side cartel among the larger maintenance contractors, meaning that companies who are stripped of contracts in one area as a result of poor work, are then reintroduced elsewhere on the network

· A massive decline in public confidence in the railway

The report on the ‘Employee Perspectives on Rail Safety’ seminar, which was held in October 2000 to complement the formal hearings in Part II of the Cullen inquiry said that:

With the introduction of a large number of new contractors, from the construction industries, who do not necessarily have railway knowledge, there has been considerable competitive tendering and under-cutting. In some cases this has led to less resources being allocated to a task than required by the rules. However, the principal contractor has an obligation to ensure its sub-contractors are competent and able to undertake duties that they are being recruited to perform. This is not always fulfilled because of the pressure to mobile large teams without adequate preparation and pre-planning. This is an area of major concern, where very significant contracts could be awarded on a Tuesday with the need to mobilise for weekend working.

Before April 1994, infrastructure maintenance was, carried out almost exclusively by British Rail staff. Following privatisation however, Railtrack decided to contract-out virtually all maintenance and renewal work. As a consequence, much of the skills and experience of railway maintenance, which had built up over many years, was also lost. Recently, Railtrack’s technical director, Richard Middleton, said that he believed that the rail industry was short of at least 1,000 qualified engineers and a further 3,000 ground level staff with responsibility for renewing and maintaining the track.

Part of the problem is that the present system means that it is almost impossible to say exactly how many people are working for contractors in railway maintenance. The HSC report on ‘The use of contractors in the maintenance of the mainline railway infrastructure’, published in May 2002, suggests that it is only possible to estimate the numbers engaged in maintenance work according to the system used for recording and monitoring Personal Track Safety certification (PTS). This shows that, as of 18th April 2002, there were 118, 975 PTS certificated workers, employed by a staggering 1,469 employers. Whilst not all of these PTS holders are working at the same time, it is very clear that most of the contract companies working on the Railways are very small as illustrated below.

Employer size





Number of employers

<10 PTS employees




744

10-25 PTS employees




327

26-50 PTS employees




172

>50 PTS employees




226

Total of all employers




1,469

Therefore half the companies providing PTS certified labour to the industry have less than ten workers registered. This fact naturally raises the question about how to monitor and maintain standards of competency and quality across such a disparate group of very small and perhaps under-resourced and transitory employers. It is worth noting that the purpose of PTS qualifications is not to guarantee competency of work or the safety of the rail infrastructure they are working on but to ensure the safety of track workers themselves. Workers receive initial training and instruction, followed by re-assessment. However, anecdotal evidence, including a recent investigation by the Evening Standard and information gained by the rail unions has raised serious questions about the quality, rigour and application of this process. Moreover, it is also significant that there is not currently an industry-wide competency system in place for track work. Railtrack, ARTP, and the RITC are developing plans for competency and training modules for maintenance workers and a pilot project scheme is due for evaluation later this year when we look forward to proposals being bought forward. The Rail Unions are especially concerned about the widespread use of agencies and their contribution to poor employment practices, which can only add to concerns over safety, competency and overall standards. 

Contractors and cost efficiency

TSSA believe there is also growing evidence that the post-privatisation maintenance and renewal work, such as signalling, costs significantly more than it did under British Rail. The profit imperative is pre-eminent in the railway. Every company is is compelled by commercial disciplines to return a profit for shareholders. Every time work is sub-contracted out, there are mark ups on overheads. The reasons for this increase in costs include:

· The extra interfaces created by fragmentation, which cause duplication of functions and losses of economy of scale.

· Increased profit margins and transaction costs required by individual companies 

· The increased need to employ skilled personnel to validate and monitor the work in each constituent part. This means that many employees are engaged not in performing certain tasks but instead audit the performance of their counterparts in other companies. For example, scarce engineering resources are now sought by IMCs, TOCs and Railtrack, so that they can approve the work of each other.

Conclusion 

We believe that by making this change employee participation and consultation along the lines recommended by Lord Cullen would be improved. This is because under a single, unified employer and corporate structure there would be:

· Better employee communication and sharing of safety critical and asset information

· Common culture and shared ethos using common working standards and practices – this would make consultation more meaningful as everyone would be using the same operating vocabulary

· Enhanced awareness of common problems, deficiencies, new working patterns and propagation of best practice

· A less competitive environment that encourages better co-operation

· Better resources and capability (economies of scale) – for safety rep release, support, training and consultation

� Health & Safety at Work Act, 1974 – Sections 2 & 7


� DuPont Safety Resources report, page 9 -“Safety Management in the Railway Group” - January 2000


� LGRI2 Transcript [Day 21, page 13] – Mr. Tunnicliffe (LUL).


� Regulation 4a (SRSC SI 1977 - No.  500)


� Railways (Safety Case) Regulations – Guidance on Regulations (14 [8] para.129, p.36) 


� Railways (Safety Case) Regulations – Guidance on Regulations (14 [8] para.224-5, p.55)


� ACOP – Approved Code of Practice


� LGRI2 – recommendation No. 11 (para 4.99)


� A Railway Safety Case is a document produced by an Infrastructure Controller, Train Operator or Station Operator in accord with the Railway (Safety Case) Regulations 2000. It should describe, the nature and extent of the operations to be undertaken, what the health and safety risks are, and how they are assessed, what the operator does to manage them, who does it, and how and when they do it, how the operator checks it is done, why this is sufficient.





� Safety Representatives and Safety Committee Regulations, 1977





1
5

